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TOPICAL INDEX 


I. Control and Regulation in General. 

§ 3. POWER TO CONTROL AND REGULATE. 

3—State has power to regulate insurance companies and the method of conducting that kind 
of business. _ Mutual Relief Ass’n. v. Parker. (Ark.)........0... ‘ 

3—Insurance -business, being affected with public interest, is subject to control and regulation 
under police power. State ex rel Mackey v. Hyde. (Mo.) 

3—State may fix admission fee chargeable to foreign corporation, and inequality in that 
regard between foreign and domestic corporations is not violative of equal protection 
clause (Fourteenth Amendment). State may not exact a sacrifice of a foreign corpo- 
ration’s constitutional rights as a condition to its engaging or continuing in business 
within the state. Foreign corporations cannot do business within a state, except by its 
consent, and may be arbitrarily excluded or subjected to such conditions as state wills. 
Hanover Fire Ins. Co. v. Carr. (U. S. 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

+ ee imposing penalty on insurance companies for non-payment of franchise 
axes he 

4—Acts 1925, p. 405, requiring payment of maximum amount specified in insurance policy 
have no application to policies or certificates theretofore issued. Mutual Relief Ass’n. 
v. Parker et al. (Ark.) 

4—Statute held not invalidated by failure to prescribe rules for issuance of certificates of 
authority to act as insurance brokers. State ex rel Mackey v. Hyde. (Mo.) 

4—Statute prohibiting more than one agent of fire insurance company in each town violates due 
process and special privileges clauses. Franklin Fire Ins. Co. v. Montova (N. M.) 

4—Statute, if forbidding foreign insurance corporation to pay non-resident agent at residence 
under foreign-made contract, would deny due process. Smelker et al v. Scott. (Tex.).. 

4—Statute as to fixing of insurance rates held not to deny due process of law. Etna Fire 
Ins. Co. et al. v. Shanks, State Auditor et al. (U. S.) 

4—Statute relating to insolvency of person insured unde licy does not work 
implied repeal of statute providing for direct liability of insurer. Ducommun vy. Strong 
et al. (Wisc.) 

§ 7. LICENSE FEES AND TAXES. 

7—State statute taxing 100 per cent of net receipts of foreign corporations. Whereas property 
of similar domestic corporations was taxed at one-half of 60 per cent of full value, held 
violative of equal protection clause. State statute imposing tax on net receipts of foreign 
insurance corporations held not a part of conditions regulating admission to state, which 
could be imposed without violating equal protection clause. Supreme Court must, for 
itself, determine whether state tax law, affecting foreign corporation is revenue measure, 
subject to constitutional limitations, or part of conditions on which admission to do busi- 
ness in state is permitted. Hanover Fire Ins. Co, v. Carr. (U 

§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10—To determine whether premium rates yield fair return to stock fire insurance companies, 
incurred losses and expenses substantially greater than those actually paid should not be 
regarded as correct measure of disbursements. Statutes prohibiting disbursing unearned 
premiums of stock fire insurance companies in dividends before expiration of policies 
for which they were paid, are not well adapted for determining reasonable premium 
rates. In determining whether premium rates yield fair return to stoek fire insurance 
companies, premiums are to be taken into account, together with other receipts. As 
respects insurance rates, unearned premium is portion of premium paid by insured, 
which would be returned by company on cancellation of policy at any time during term 
for which written computed pro rata, and not at short rate. As respects insurance rates, 
earned premium is difference between premium paid by insured and that portion which 
would be returned by company on cancellation of policy, computed pro rata, and not at 
short rates: Actas Ena Ca. vi Freiwii Cathe ont cccowsicee cueinienses04eapecsksssus 

10—To determine whether premium rates yield fair return to stock fire insurance companies, 
incurred losses and expenses substantially greater than those actually paid should not 
regarded as correct measure of disbursements. Statutes prohibiting disbursing unearned 
premiums of stock fire insurance companies in dividends before expiration of policies for 
which they were paid are not well adapted for determining reasonable premium rates. 
In determining whether premium rates yield fair return to stock fire insurance companies, 
premiums are to be taken into account, together with otherr eceipts. As respects insurance 
rates, unearned premium is portion of premium paid by insured, which would be returned 
by company on cancellation of policy at any time during term for which written computed 
ro rata, and not at short rate. As respects insurance rates, earned premium is difference 
tatwenn premium paid by insured and that portion which would be returned by company on 


cancellation of policy, computed pro rata, and not at short rates. 7£tna Ins. Co. v. Travis. 

Kan.) . eee . sees 
10—Semhariaias of insurance cannot bind himself not to make further reduction in rate- 

pending suit to determine validity of prior reduction. State ex rel Hyde v. Westhues. 


. - 


M s . . . 
19~-deaeae relating to insurance rates held to retain power of regulation in the state. tna 
Fire Ins. Co. et al. v. Shanks, State Auditor et al. (U. S.). 


1. CONDUCT OF BUSINESS. : 
i of mutual insurance association should be kept complete enough to give necessary 
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information to its members. , Hauge v. Farmers Mut. Hail Ins. Ass’n. of Iowa. (Ta.)....1130 


11—Object of insurance code is to secure indemnity contracted for and reasonable non-discrimi- 
natory charges. State ex rel Mackey v. Hyde. | (MO.) reese cece cccccenseceestcecees 
11—Laws, forbidding foreign firé insurance companies to_do business except through agents, 
held inapplicable to local company. Williams et al v. Pacific States Fire Ins. Co. (Ore.).. 
11—Increase of insurance rates by rating bureau_without filing copy of agreement for increase 
before taking effect thereof, held invalid. A&tna Fire Ins. . v. Shanks, State Auditor 


et al. (U. S.) . ccctvegeceswauese 
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12, REGULATION OF AGENTS AND BROKERS. 

—Statute, authorizing issuance of certificate of authority to act as insurance broker held 

eee regulation, not tax measure; “may.” Rev. St. 1919, § 6317, authorizing superinten- 

ent of insurance to license insurance brokers, being permissive only, entitled him to 
exercise reasonable discretion. Failure of applicant for insurance broker's license te answer 
questions concerning his insurance business authorizes refusal of license. State ex rel 
Mackey v. Hyde. (Mo.) 

§ 1314. — 

13%. Hail indemnity fund for any year is proceeds of levy, based on losses pre- 
viously reported, and exists primarily to pay such losses. State hail insurance surplus 
ae i not indemnity fund, but revolving fund. State ex rel Thompson v. Olsness. 
CN. 

134%—Cultivated lands subject to taxes or levies of flat acreage tax and indemnity are sub- 
ject to hail insurance act. Crops growing on lands to state before end of period for 
withdrawal from benefits of state hail insurance fund were removed from benefits. State 
he eS Be ee ee ee eee re a rere 1133 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 19. RETALIATORY LEGISLATION. 

19—By express terms of statute, measure of tax on foreign insurance companiés, is amount 

required by’tax department of their home state on Wisconsin companies. oreign insurance 
company required to pay small license fee as imposed by tax department of home state on 
Wisconsin companies, held not deprived of pro erty wthout due process, through such 
tax department exact illegal amount. New York Life Ins. Co. v. State. (Wisc. 
20. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES AND TAXES. 
20—Under statute spores for license fee for city fire department on gross premiums for 
fire insurance effected therein, foreign insurance company is entitled to credit for premiums 
actually returned on canceled policies. Under statute providing for license fee for city 
. fire department on gross premiums on fire insurance “effected or agreed to be effected 
in city,” foreign insurance company is not required to report premiums on property outside 
city. Under statute providing for license fee for city fire department on gross premiums 
on fire insurance effected therein, foreign insurance company is not required to report 
premiums on policies combining fire and marine insurance. People ex rel City of Chicago 
v. Commercial Union Fire Ins. Co. et al. (lIl.) 

20—Power of state to exclude foreign insurance company altogether cannot be used as means to 
accomplish result beyond state’s constitutional power. State law, forbidding insurance of 
rey except by legally authorized resident agent and taxing business lawfully done, held 
not violative of Const. Amend 14, as applied to foreign insurance companies insuring auto- 
mobiles which were later sold within state through dealers. Sales within state of auto- 
mobiles previously insured by foreign insurance company held in violation of state laws 
requiring insurance to be by legally authorized resident agent and requiring tax on business. 
Palmetto Fire Ins. Co. v. Conn. (U. S.) 

20—As to foreign insurance companies, state may im 
license fee. New York Life Ins. Co. v. State. ( 

1. —— LOCAL FUNDS AND SECURITIES. 

21—Surplus of insolvent foreign insurance company’s deposit should be transmitted to foreign 
liquidator and foreign claimants remitted to remedies in foreign jurisdiction. In re People, 
by Beha. (N. Y.) 

§ 22 APP N 

22—WNon-resident insurance corporation is not prohibited from paying compensation to non- 
resident agent issuing policy on texas property through regularly licensed texas agent. 
Smelker et al v. Scott. (Tex.) ‘< . 

§ 23. REPORTS AND SUPERVISION AND CONDUCT OF BUSINESS. 

23—City can compel agent of foreign insurance corporation by mandamus to file report of 
gross premiums received for fire insurance effected therein (Smith-Hurd Rev. St. 1925, 

c. 24, § 669; Fire, Marine and Inland Navigation Insurance Act of 1869). City’s right 

to compel agent of foreign insurance corporation to report gross premiums for fire insur- 

ance effected therein is “public right,” under statute and ordinances providing for license 
fee based thereon for fire department, and is not barred by laches. City can by mandamus 
compel agent of foreign insurance corporation to report gross premiums for fire insurance 
effected therein, under statute aes for license fee based thereon for fire department, 
where false reports had been filed. Agent of foreign insurance company can be compelled 
by mandamus to report gross premiums for fire insurance effected in city under statute 
providing for license fee based thereon for fire department, notwithstanding subsequent 
amendment to ordinance changed rate charged. People ex rel City of Chicago vy. Com- 
mercial Union Fire Ins. Co. et al. (Ill.)....... 


§ 
12 


Il. Insurance Companies. 
(B) MUTUAL COMPANIES. 


$ 52. INCORPORATION, ORGANIZATION, AND EXISTENCE. | s 

52—A ‘“‘mutual insurance association” is one in which members are both insurers and insured. 
Rosebraugh v. Tigard. (Ore.) 

$ 54. CONSTITUTION AND BY-LAWS. : ; 

54—By-laws of insurance association, doing business under assessment plan, adopted in 
conformity with Acts 1925, p. 405, requiring payment of maximum amount specified 
in certificate, do not affect rights invested under certificates already in existence. 
Mutual Relief Ass’n. v. Parker et al. (Ark.).......... iye-us 

$ 55. MEMBERS. b 44 a 3 

55—Policyholder in mutual life insurance company did not acquire vested unconditional in- 
terest in corporation, though he acquired interests determinable on failure to pay premiums ; 
notary is not disqualified by pecuniary interest from attesting deed to mutual insurance 
company in which he was policyholder. First Nat. Bank of Cartersville v. State Mut. 
Rae Teee: Eo, EE NB ak. oes 000-6 once RB Er NSS ro ca sd baa bonsescces Ses vee an menace s 980 





Topical Index 


§ 56. OFFICERS. | 

56—Members of association, by using funds for payment of other claim than that of plaintiff, 
became personally liable. Waco Mut. Life & 

§ 57. FRANCHISES AND POWERS. 

(2). Contracts of insurance. 

57(2)—“‘Assessment insurance policy” makes benefit depend on collection of necessary assess- 
ments while ‘“‘old-line policy” unalterably fixes premiums and liability. Clark v. Metro- 
polite) Es0e) TAG Cae QPS cewieieds Kidde cwedenvsaues ehinelie Gov Vaeddabedewebons 


Ul. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 


§ 74. APPOINTMENT OR EMPLOYMENT OF AGENT. 

74—Life insurance company may employ general agent, authorized to do general insurance busi- 
ness and to assign contract and compensation named therein to associate thereafter named 
by him. Coe v. Federal Reserve Life Ins. Co. (Kan.) 

74—That group insurance plan was to furnish protection to employees did not make insurer 
chargeable with conduct of employer, who brought insurer and insured into relation. Con- 
dition made by insurer that employer must enroll 75 per cent. of employees under group 
policy did not make employer insurer’s agent. Provision in group policy that employer 
should forward list of applications of new employees did not make employer insurer’s agent 
for other purposes. That certificates issued to employees referred to master policy issued 
to employer for further information did not make employer insurer’s agent. Where insurer 
under group insurance policy looked to employer for payny:nt of premiums, employer was 
not insurer’s agent for collecting’ premiums. That provisions as to notice of claim, etc., 
were contained in master policy issued to employer did not make employer insurer’s agent 
to give information to employees. Where insurer furnished employer full information as 
to terms of group insurance contract, insurer was not responsible for way in which 
employer imparted information to employee. Duval v. Metropolitan Life Ins. Co. (N. H.). 

$ 81. INDIVIDUAL INTEREST OF OFFICER OR AGENT. 

81—Insurance company is not bound in case an agent is —— unless it has accepted risk 
after being informed of facts. As respects insurance of agent’s property, that insurer had 
requested all of agent’s business did not show insurer accepted risk. Knowledge of risk is 
essential to acceptance by insurer of application for fire policy on agent’s property. Muncey 
et al. v. Security Ins. Co. (Idaho) 

81—Policy issued by fire insurance agent to himself or as one having interest is merely voidable. 
Hawkeye Clay Works v. Globe & Rutgers Fire Ins. Co. (la.) 

81—Agent’s permission to write insurance on property of association in which interested would 
not excuse concealment of facts as to risk. Issuance of policy solely in interest of insured 
and association, in which agent was interested, held fraud vitiating policy from inception. 
Frazier v. Hartford Fire Ins. Co. (S. D.) 

81—Assignment by German firm of all rights in United States insurance agency held, under 


evidence, not to have been entered into merely as a sham omg the war period, so as 


to be avoided to enable assignors to recover funds seized by Alien Property Custodian 
under Trading with the Enemy Act Oct. 6, 1917 (Comp. St. § 3115%a et seq.), and 
a paid to successor of insurance company. Behre et al v. Anchor Ins. Co. 

81—Agent, knowing of pending foreclosure against his property, was in duty bound to inform 
his principal on taking insurance thereon. Charge that if local agent, in procuring insur- 
ance on his property, knew of pending foreclosure and failed to disclose fact, policy might 
be avoided, hel proper. Ingram v. Fidelity Fire Ins. Co. of New York. (U. S.) 

§ 84. COMPENSATION OF AGENT. 

(5). Effect of non-compliance with regulations. 

84(5)—That license to secure insurance expired before expiration of policy held no defense in 
Broker’s action for commission. Coleman & Co. v. Cox. (Tex.) 

$ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
87. —— IN GENERAL. 

87—Automobile insurance company held bound by acts of subagent acting for agent dealer. 
Raymond v. Auto Owners’ Ins. Co. et al. (Mich.)..... $0406 s Oddie ene Canes eveceanaweuale 
8. GENERAL OR SPECIAL AGENTS. : 

88—Rule that general insurance agent’s commission is liberally construed in favor of his 
authority applies only when terms thereof are of doubtful meaning. London & Lancashire 
Ins. Co. Ds Heastieca wv; Meee iatee. “CRM eo tie cen lel iun chy oieea hcdess decd exe 

88—Acts of general agents for insurer were acts of insurer. Toffenetti v. Mellor et al. (Ill.) 

88—Insurance Company is bound by acts of special agent to extent only of his authority, 
unless company is estopped from invoking rule. O’Donnell v. Merchants’ Mut. Ins. 
Asg’n. (S. D.) 

88—General agent 
State Life Ins. Co. v. Boles. (Tex.) 
90. EFFECT OF PROVISIONS OF POLICY. 

90—Limitations on soliciting agent’s authority in policy only held to refer to matters occurring 
subsequent to issuance and not to facts at inception of contract; where limitations on 
soliciting agent’s authority are in policy only, knowledge of agent is knowledge of insurer, 
and, if policy is issued with knowledge by agent of facts rendering it void, insurer thereby 
waives such fact or condition. Interstate Life & Accident Co. v. Bess. (Ga.) : 

90—Foreign fraternal beneficiary associations are within statute prescribing conditions for doing 


Accident Ass’n v. Alford. (Tex.)......2. 7 


11 


business in state. Peters v. United Order of Commercial Travelers of America. (Ia.)....1091 


92. EVIDENCE AS TO AUTHORITY. L : i ‘ os 
92—Evidence held to show that insurance agent had no authority to waive conditions in policies 
or make contracts for insurance company. O’Donnell v. Merchants’ Mut. Ins. Ass’n. 
Ss. D. . os ‘ . 
92—Hetusal to permit testimony that district agent could not complete contracts of insurance 
by acceptance of applications held error. issouri State Life Ins. Co. v. Boles. (Tex.).. 
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§ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 
93—Insurer desiring to escape liability for unauthorized act of its agent was bound to disavow 
— act promptly after knowing of it. L. Terry & H. Rosenberg v. American Ins. Co. 


(Ta.) 

§ 94. RATIFICATION. 

94—Facts held to show that insurer had ratified insurance solicitor’s consent to assignment of 
gelicy. in excess of authority. Ratification of agent’s unauthorized act after loss, under 
ire insurance policy was valid. L. Terry & H. Rosenberg v. American Ins. Co. (Ia.).- 

§ 95. NOTICE TO AGENT 

a pa! by independent adjuster employed by insurer was knowledge of in- 
surer. L. Terry & H. Rosenberg v. American Ins. Co. (Ia.) 


(B) AGENCY FOR APPLICANT OR INSURED. 


§ < Cen oie AGENCY FOR BOTH PARTIES. 

58— Seller of automobile in Talia application for insurance thereon acts as nen of insurer, 
not of insured. Raymond v. Auto Owners’ Ins. Co. et al. (Mich.)........+.... 

ae person may act as agent for both insurer and insured, unless, dual agency "ereated 

= assumption of incompatible duties. Federal Ins. Co. of Hartford, Conn., v. 
eman. (N. H.) 

o0~-iana providing ae soliciting agent is representative of insurer does not apply where 
contract was neither made nor to be per formed in state, question being one of substantive 
on —. er by ruling on admissibility of fact. Duval v. Metropolitan Life Ins. 
0. aes 

98—Issuance of licy by bank, as agent of insurer on application of its president, acting 
individually tor property owner, held not to create dual agency. American Alliance Ins. 
Co. of New York v. McCumber. (U. 

§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—In action for breach of agreement to insure automobile against collision, evidence held to 
sustain finding that no contract to insure was made. Horton v. Exeter Inv. Co. (Wash.) 

§ 104. AGREEMENTS TO PROCURE INSURANCE AND LIABILITY THEREUNDER. 

104—In action for conditicnal seller’s cancellation of automobile theft policy, exclusion of evi- 
dence that seller was not a for cancellation held error. In action against con- 
ditional seller for canceling theft policy on automobile, exclusion of evidence that buyer 
recovered possession of stolen car held error. Posnick v. Stedman. (N. Y.) 


IV. Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 
114—Industrial life policy is not void because beneficiary has no insurable interest. Smith 
v. National Life & Accident Ins. Co. (Ky.) 
§ . WHAT CONSTITUTES INTEREST IN PROPERTY. 
(6). Vendor and purchaser. 
115(6)—Recovery on fire policy issued purchaser of secondhand automobiles is not defeated by 
his failure to receive collector’s receipt for license fee or to file we of sale. First State 
Bank of O’Donnell et al. v. Fidelity Union Fire Ins. Co. (Tex.)........eeeeeeees See 
(7). Interest of husband in wife’s property. 
115(7)—Husband, signing wife’s contract to convey realty as grantee, is not owner of and 
has no — interest in property. Ohio Valley Fire & ine Ins. Co.’s mae v. 


Skaggs. 
116. Ws MAT CONSHYTUTES INTEREST IN HUMAN LIFE OR’ HEALTH. 
1) n genera 
116(1)—An old-time insurance policy may be payable to any member of family or any person 
to whom policyholder finds himself under obligation. Johnson v. Roberts et al. (Okla.). 
116(1)—Joint and several obligors financially unable to pay have “insurable interest’? in each 
other’s lives. International Life Ins. Co. v. Carroll. ( Dek sae ea Vue nie ans ue ey Uaa OS 
§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 
122—Assignee of life policy need have no insurable interest in life of insured to render 
—— if assignment is valid. McNeal v. Life & Casualty Ins. Co. of Tennessee. 
(N. ) 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


§ 124. NATURE OF CONTRACT. 
124—Where person to be insured was not examined, and did not sign application required 
before issuance of policy, no insurance contract was entered into; insurance is matter of 
contract. McGlothin v. United States Nat. Life & Casualty Co. 
§ 125. WHAT LAW GOVERNS. 
(1). In_ general. 
125(1)—Russian subject, entering into contract of insurance with New York Corporation, 
impliedly subjected himself to New York laws. Insurance contract by which foreign sub- 
ject was to receive specified sum on certain date, if Evins. invoked law of jurisdiction in 
which insurer should be domiciled. Insurance contract which foreign subject was to 
receive specified sum on certain -date, if living, —— law of jurisdiction in which 
insurer should be domiciled. Sliosberg v. New York Life Ins. Co. (N. Y.) 
(2). Place of contract. 
125(2)—Place of insurance contract is place where final act occurs making poly binding; 
“place of contract.” Sovereign Camp of Woodmen of the World v. Havas. (Ky.) 
3). Effect of provisions of policy. 


125(3)—Endowment oy issued in Russia to Russian oi, death benefits being there 


payable, neverthe involved obligations under New York laws as to recovery of sur- 
render value: ef insurer was New York Corporation. Sliosberg v. New York Life 
ns. Co ‘ 


148 
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(4). Place of performance. 
125(4)—Law of place of performance determines validity and construction of insurance con- 
tract. Sovereign Camp of Woodmen of the World v. Havas. (Ky.) 
§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS in GENERAL. 
~~, agent cannot consummate contract. Missouri State Life Ins. Co. v. Boles. 


129——Where not forbidden by policy, an agent may make a valid contract with insured to carry 
the risk for him for a designated time. Scholz v. Standard Acc. Ins. Co. 

§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 

(1). In_ general. 

130(1)—Oral negotiations leading up to application for nee are merged in written appli- 

cation. Missouri State Life Ins. Co. v.-Boles. (Tex.} 
). Necessity of acceptance and approval. 

130(2)—Where person to be insured was not examined, and did not sign application required 
before issuance of policy, no insurance contract was entered into; insurance is matter of 
contract. McGlothin v. United States Nat. Life & Casualty Co. (Ga.) 

130(2)—Insurer was not liable for fire loss, where application stating insurance was not binding 
until its acceptance or issuance of policy was lost in mail. Lamb v. Mechanics Ins. Co. ot 
Philadelphia. (Kan.) 

ae contract’”’ requires offer and acceptance conforming to offer communicated 
to offerer. Tourtlott v. West Bangor & Hermon Mut. Fire Ins. Co. (Me.) 

130(2)—Stipulation that insurer incurred no liability until application was approved and 

icy, Pree and premium paid is valid. Turlington et al. v. Metropolitan Life Ins. Co. 


130(2)_—-hiore proposal for insurance does not constitute valid contract. Application for in- 
surance does not become a contract until accepted. Application not accepted by company 
prior to applicant’s death does not constitute a contract; “contract of insurance.’’ Missouri 
State Life Ins. Co. v. Boles. (Tex.).......... Védvvde geen vewn edeedes ° 
(3). What constitutes acceptance. 
130(3)—Where actual delivery of policy was not provided for, contract becomes consummat 


ed 
on retention of notes by insurer and issuance of policy. Tarver v. Swann. (Ga.)...... 1048 


130(3)—Insurance contract between parties in different towns is complete when policy con- 
forming to application is deposited in mail, postpaid, and properly directed to applicant. 
Insurance contract between parties in different towns is complete at time that insurer mails 
poricy to agent, if it so intends. Tourtlott v. West Bangor & Hermon Mut. Fire Ins. Co. 
e.) 
130(3)—District agent’s approval of insurance application held not an sqpeorel thereof, con- 
stituting acceptance by company. Missouri State Life Ins. Co. v. Boles. (Tex.) 
(4). Sffect of delay. 
130(4)—Refusal to issue policy until company within reasonable time, could obtain satisfactory 
explanation concerning disease of applicant, held not negligence authorizing recovery of 
damages. Examiner’s recording ne, Cunwer to question asked a a held not binding 
on company, in action for damages. vans v. International Life Co. (Kan.) 
130(4)—Insurance company is liable if it negligently or cubunnenaiiie “delays in acting on 
application. Inaction for delay in acting on application, admitting insurance company’s 
letters to a: = concerning further physical examination held error. Brown, v. Missouri 
State Life Co. (Okla.) 
(7). "Offer to insure and acceptance. 
130(7)—Insurance agent cannot, by sending policy to one who has not authorized its issuance, 
impose obligation to pay premium, and such a policy is not effective as insurance con- 
tract. Fire Ass’n of Philadelphia v. Bonds et al. 
$ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)—Contract for fire insurance must be in writing to be valid. McGlothin v. United 
States Nat. Life & Casualty Co. 


epee meee eee eee eeeaeseeseene 


(2). Authority of agent. 
131(2)—Plaintiff had burden of showing soliciting agent’s authority to make oral contract. 
Missouri State Life Ins. Co. v. Boles. (Tex.) 
131(2)—Oral life insurance contract held not binding, where application put parties on inquiry, 
which would have disclosed that agent was mere solicitor. Jones v. Great Southern Life 
Ins. Co. (Tex.) 
$ 133. FORM AND REQUISITES OF POLICY. 
1). In general. 
ear om policy must be written on New York standard form as it was when “——_ was 
enacted. Certainty of subject-matter is essential of policy. Queen Ins. Co, v. 


(Ariz.) 

133(1)—Insurer has duty to write policy according to application or agreement for insurance; 
insured may assume policy is written on basis of application or agreement, and is not 
obliged to read it; if written application for insurance is delivered and premium paid and 
retained binding contract of insurance is effected on basis of application. Kansas Amuse 
ment Co. v. Maryland Casualty Co. CR Nas bac chasse Gad skds eke dechibctdenaa dunk 

133(1)—Entire contract of fire insurance must be expressed in policy. Hartford Fire Ins. 
Co. v. a (Ky.) 


133(1)—Life insurance policy is not required to be written on standard forms prescribed by 
statutes. Young v. Mutual Trust Life Ins. Co. (N. D.)........-. ontawkes 

133(1)—Provision of accident insurance org d that premium rates and classifications of risk 
should mean only such as were last y company in accordance with state law_held to 
sufficiently comply with Code 1919, § 4315. Scholz v. Standard Acc. Inc. Co. 

Style and size of type. 

133(2)—Restrictive clause in health ce held ineffective, in view of manner of printing in 
violation of statute, and recovery not limited thereby. Van Dusen v. Interstate Business 
Men’s Ass’n. (Mich -) 
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§ 135. Tae or Aton OF CONSTITUTION, BY-LAWS, OR RULES OF IN- 


135—That application for fire insurance on household goods, prepared by insurance agent, 
falsely stated applicant owned real estate, where situated, held not to preclude recovery, 
as matter of low, in view of oral evidence; where application for fire policy describing 
property and blank policy were in evidence, overruling demurrer to evidence, in action 
on policy, held not error on ground of failure to identity propert: ae statute requir- 
ing insured to sign by-laws of mutual fire insurance company hel complied with by power 
of attorney authorizing company’s secretary to sign, though Bem of loss by fire was 
“ees in blank, evidence held not to show fraud. — v. Farmers’ Alliance Ins. Co. 
(Kan.) on ema . 


$§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Insurer accepting premiums in advance is not liable on proposed policy, where person 
seeking insurance died prior to issuance of policy. McGlothin v. United States Life & 
Casualty Co. (Ga.) 
136(1)—Actual delivery of , held not essential to consummation of insurance contract. 
Tarver v. Swann. (Ga.) 
136(1)—Public policy does not forbid stipulation against liability of life insurer until delivery 
a policy. Life insurer held not liable unless there was delivery of policy where application 
so provided. Hruska v. Prudential Ins. Co. of America. (la.) 
136(1)—Insurer held not liable where applicant died before issuance and delivery of policy 
and payment of premium. Stipulation that insurer incurred no liability until applica- 
tion was approved and policy delivered and premium paid is valid. Turlington et al. v. 
Metropolitan Life Ins. Co. (N. C.) 
2). Sufficiency and effect of delivery... 
136(2)—Lite insurer was not liable where policy provided against liability until delivery of 
licy, and insured died February 13th, and policy was mailed to local agent February 14th. 
ruska v. Prudential Ins. Co. of America. aD bikie dct, iba WES GR UE RCA N bE Bie Biel0 0:05 
136(2)—Insurer has duty to write policy according to application or agreement for insurance; 
insured may assume policy is written on basis of application or agreement and is not 
obliged to read it; if written application for insurance is delivered and premium paid and 
= binding contract of insurance is effected on basis of application. Kansas Amuse- 
t Co, v. Maryland Casualty Co. (Ram) «0. .cccescicccnencscesecdccccsesncassceese 
136(2)— Delivery of policy is largely a question of intent. Policy may be delivered and 
effective, notwithstanding it does not pass beyond physical control of insurer’s nt. 
Retention by insurer’s agent of policy which as between insurer and insured has been 
delivered asa completed instrument does not affect its validity. Policies, though retained 
by insurer’s agent, held, as between insurer and insured, sufficiently delivered and effective, 
and hence attempted cancellations, if any, by insurer or its agent on its behalf; not in 
accordance with terms of policies were void. Dawson et al. v. Concordia Fire Ins. Co. of 
Milwaukee. (N. C. ‘ 
(3). Conditional delivery or acceptance. 
136(3)—Palicy i in statutory form may be delivered_on condition that it shall not become effective 


until the areas of a subsequent event. Dawson et al. v. Concordia Fire Ins. Co. o 
oe C.) 


ee eeeee sewer teens eeeee 


ihect <x of condition as to delivery while insured is in good health. 

136(4)—Provisions as to sound health are within a of parties to life insurance contract. 
National Life & Accident Ins. Co. v. Winbush. (Ala.) 

136(4)—Provision invalidating policy unless insured was in sound health at date of issuance of 
policy did not preclude recovery, though insured had tuberculosis, where insured was not 
shown to have contracted disease between date of application and date of delivery. National 
Life & Accident Ins. Co. v. Wallace. (Ky.) 

136(4)—Policy never become binding obligation, insured was not in sound health when policy 
was delivered. Carroll v. Metropolitan Life Ins. Co. (Mass.) 

136(4)—Provisions voiding policy for unsound health will not defeat_insurance unless at time 
of delivery insured was affilicted with disease causing death. Clark v. National Life & 
Accident Ins. Co. (Mo.) 

5). Acceptance and effect thereof. 

136(5)—Insured, who received policy of fire insurance and without request for time to examine 
it sent it to mortgagee of — on same day, held to have accepted it in accordance 
with its terms, even if he did not read it. Long v. Agricultural Ins. Co. (Mass.) 

136(5)—Facts as to acceptance held not to create contract of life insurance in accordance with 
application. Peet v. Peoria Life Ins. Co. S.) 

§ 137. PAYMENT OF PREMIUM OR DUES. 

1). Necessity of payment to bind company 

137(1)—Insurer held not liable where applicant died as issuance and delivery of policy and 
payment of premium. Stipulation that insurer incurred no liability until application was 
yeoneres an were: pene and premium paid is valid. Turlington et al. v. Metropolitan 
Life Ins. Co. (N. 

§ 138. VALIDITY ho GENERAL. 

(1). In general, 

138(1)—Insurance contract may be as desired, in absence of fraud, mistake, or lack of con- 

sideration. Winters v. Reserve Loan Life Ins. Co. (Mo.) 


138(1)—Liability policy covering injuries from operation of autobus in vicinity of city held 
not contrary to public policy or statute requiring policy covering injuries within city. 
MacClellan v. General Casualty & Surety Co. (N. J.) 

138(1)—C. S. § 6460, does not make life policy issued without medical examination of 


insured void, so as to prevent action on policy. McNeal v. Life & Casualty Co. of 
Tennessee. (N. i.) 
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138(1 —Insurance commissioner’s approval of policy is not conclusive on questan whether it is 
reasonable or against public policy. Clark v. rederal Life Ins. Co. (N.C. 
138(1)—Parties may provide in application when and under what sadniien policy shall 
become effective. Jones v. New York Life Ins. Co. (Utah) 
138(1)—Charge of an excess premium will not invalidate policy, but only subject company to 
penalty under Code 1920, § 4320. Scholz v. Standard Acc. Ins. Co. (Va.).......e0005 
(2). Discrimination between insurants, 
138(2)—Non-exaction of interest on note KA insurer’s agent held not “discrimination” within 
statute. MacDonald v. Calkins. (Ariz.) 
ae under fire ar cannot allow special advantages to one man over * another, 
artford Fire Ins. Co. v. fe a. Ky.) 
§ 139. LEGALITY OF OBJE 
139—Contracts of insurance agains: insured’s own negligence = not against public policy. 
Hanover Fire Ins. Co. of New York v. Merchants’ Transp. (U. 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR POBJECTIONS. 
(1). In general. 
141(1)—Where insurer issued and delivered policy and accepted premium note, it waived 
policy provision that it should be valid —_ when signed by local agent, and there was no 
failure of consideration for note. A&tna Ins. Co. v. Spillers. (Ga.). 
141(1)—Intentional delivery of fire insurance policy, by local agents was waiver of omission 
ot agents’ signatures required by contract. Hartford Fire Ins. Co. v. Prather. (Ky.)....1054 
Payment ot first premium. 
141(2)—Insurer held bound on policy which olcal agents inadvertently failed to sign after in- 
tentional delivery and collection of premium. Hartford Fire Ins. Co. v. Prather. (Ky.)..1054 
141(2)—General agent may waive prepayment of premium. Johnson v. Prudential Ins. Co. ot 
America. (Ore.) 596 
141(2)—That insured had not paid first premium of life policy held not to affect its validity, 
where agent extended credit. Missouri State Life Ins. Co. v. Boles. (Tex.) 435 
(3). By acknowledgment of receipt of premium. 
141(3)—Where policy constituting receipt for first premium is delivered unconditionally, in- 
surer cannot avoid se by denial that premium was paid. Johnson v. Prudential Ins. 
Co. of America. (Ore.) 596 
(4). Estoppel of insured. 
141(4)—Insured is presumed to enter into contract with full knowledge of its plain meaning, 
and in absence of fraud or deceit, court cannot remake contract for benefit of beneficiary 
who is bound by its terms equally with insured. Mutual Life Ins. Co. of New York v. 
Barrett. (Ala.) 164 
141(4)—Insured held precluded from denying liability on premium note where "failing to take 
prompt action on learning of alleged fraudulent representations. In action on note for 
premium, defendants must act promptly to have available defense on claimed fraudulent 
representations as to coverage. Springfield Fire & Marine Ins. Co. v. Parker. (Mo.).... 742 
§ 143. REFORMATION. 
(3). Fraud and mistake in general. 
143(3)—Insured held entitled after loss, to reformation, for clerical mistake, of policy an 
use and occupancy so as to cover loss by fire. Modern Grinder Mfg. Co. v. Glob ek 
Metwers. Five tae, Co. ok Hew Tails COPE 65 oer on Sie wo ek es Vee i Ke Sadan ce 075 
(7). Necessity of reformation. 
143(7)—Policy, sufficiently showing agreement of parties, when properly construed in view of 
extrinsic facts, need not be reformed. Policy need not be reformed, where insurer has 
po or is estopped to rely on breach. William et al v. Pacific States Fire Ins. Co 
FO)” 06 
(8). Right to reformation. 


143(8)—Insured, who did not know of existence of spetes chauffeur clause in automobile 
policy. Held not entitled, after accident, to reformation of licy, either to insert 
chauffeur’s name, or to strike such clause. As respects right of re ormation, it is not 
ordinarily expected that application for insurance will contain all terms and conditions 
which are included in policy. American Automobile Ins. Co. v. Shapiro. (Md.)....... 313 


143(8)—That insurer could obtain reinsurance on fire policy held not to prevent sateen 
tion of use and occupancy policy to cover fire loss) Modern Grinder Mfg. Co. v. Globe 
& Rutgers Fire Ins. Co. (Wisc.) 1075 
§ 144. MODIFICATION. 
(1). In general. 
144(1)—Where insurance contract was made when dual agency existed, but dual agency had 
ceased to exist when iw was modified, dual agency was not defense to action on modified 
policy. Hawkeye Clay Works v. Globe & Rutgers Ins. Co. (la.) 


144(1)—Insured, complying with options, held entitled to “ordinary jife policy” which insurer 
was issuing when application was made for term policies and when application was made 
for exchange. Insured held entitled under options to any form of policy which insurer 
was issuing at date of his election for term policies and at date of request for exchange. 
Insurer has not performed contract by giving lesser protection when, insured exercising 
election has requested larger a included in terms of original agreement. Rosenberg 
v. Equitable Life Assur. Soc. of United States. (N. C.) 


144(1)—Provision in insurance contract that change to be effective must be evidence by written 
indorsement will be enforced. Thomas v. Employers’ Liability Assur. Corporation, Ltd. 


Powers of agents and brokers. 


144(2)—Insurer’ 's soliciting agent cannot agree to stipulations not apocering in contract or vary 
its written terms. Insurer held estopped to set up agent’s lack of authority to advise 
insured that renewal contract furnished protection against damage caused by insured’s 
automobile while driven by son. Thomas v. Employers’ Liabilit- Assur. Corporation, Ltd. 
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§ 145. RENEWAL. 

(1). In general, 

145(1)—Privilege ot continuance of group insurance after employment terminated, to be 
exercised within 31 days, did not mean that original insurance continued without insured’s 
action. Duval v. Metropolitan Life Ins. Co. (N. H.) 

145(1 )—Excess premium for renewal of accident insurance policy held not charged, in view of 
agent’s extension of credit to insured for time during which payment of a premium 
was delayed. Accident insurance policy held soul for a year from its ex ication date, 
as stated in certificate of renewal, rather than for a year from date on w - sae 
premium was paid. Scholz v. Standard Acc. Ins. Co. CWO sid 

(2). Powers of agents. 

145(2)—Agent’s authority to solicit insurance and send in applications was sufficient to author- 
in “ry to take applications for renewals. Southern Mut. Fire Ins. Co. v. Mazoch Bros. 

ex 


(B) CONSTRUCTION AND OPERATION. 


§ 146. eee - GENERAL RULES OF CONSTRUCTION. 
. In genera 
i intent should be effectuated, contract enforced as made, and insurer required 
y damages only on property intended to be insured. Queen Ins. Co. v. Watson. (Ariz.) 
146(1) LE poly provisions are plain and —- they must be given natural meaning. 
Komro' Maryland Casualty Co. (Conn.) 
146(1)—Rights of parties to action on policy held dependent on contract and legal princi les, 
h equitable estoppel may be interposed in action at law. Clark v. Metropolitan Life 
me, Ge. CRRBL) 0.0000: ara 
146(1)—Agreement to send agent to collect premiums cannot be implied. Baraca v. Metro- 
Sree Glee dees At SGM Ds. 5-+-0'eu sesh cu ariie ed 0164 MRIS Se SAREE oe he hoop Aaa ees eae 
146(1)—All provisions of policy indemnifying insured against claims for injuries to employees 
ons to on considered in ascertaining meaning of policy. Swanson et al v. Georgia Casualty 
(Mo. 
146(1)—Where there was no evidence that insured understood policy in certain way, question 
was one of reasonable interpretation of written instrument, which interpretation bound both 
insurer and insured. Duval v. Metropolitan Life Ins. Co. (N. H. 
146(1)—Formal written insurance policy, delivered and accepted, while it remains unaltered, 
constitutes the contract between the parties. McNeal v. Life ’& Casualty Co. of Tennessee. 


¢ 

146(1)—Meaning other than expressed in policy, containing clear, plain and certain language, 
cannot be added by implication or intendment. Intention of parties, determined by usual 
and ordinary meaning of language, must be given effect in construing insurance policy. 
Commonwealth Casualty Co. v. Spohn. (Ohio) 

a -— be isperpreted by rules ey to other written contracts. Standard 


apa ceereeeeeseseessesesessesseeesssesseessessseee 


146(1)—Ineurance _— oa be construed with regard to mutual intent of parties as ex- 


pressed in words of contract. Jaloff v. United Auto Indemnity Exchange. (Ore.)...... 921 
146(1)— Effect must be given to all provisions of insurance contract where possible. Howard v. 
Missouri State Life Ins. Co. (Tex.) 
56) eae used in insurance contract should be given fair and reasonable construction. 
100% American Local Mut. Life & Accident Ass’n of El Paso v. Work. (Tex.) 
146(1)—Applicant for insurance held bound by terms of lication, in absence of showing 
that he was misled. Jones v. New York Life Ins. Co. (Utah)...........cecceeccseess 806 
146(1)—Terms on which minds of parties to policy met, if determinable from contract itself, 
prevail over rules of construction. Hibbard v. North American Life Ins. Co. (Wisc.)... "1034 
146(1)—Language and conduct of parties insuring property should be interpreted in light of 
aprpencene circumstances. Modern Grinder Mfg. Co. v. Globe & Rutgers Fire Ins. Co. 
Oe Se , D: cdkccekbssesntadecccuiersereenee es She ees ee peeacees¥eelee ws rg 
(2). Language of policy. 
146(2)—Terms of policy constitute measure of insurer’s liability. Mutual Life Ins. Co. of 
Ome ee) Pe Pe eee rer ee rere while elwasiee cou) Oe 
(3). Liberal or strict construction. 
146(3)—Contracts of insurance are to be liberally construed in favor of insured, and, if 
doubtful, they will be construed against insurer. Rule that contracts of insurance will 
be construed favorably to insured is applicable, when cemtract is reasonably susceptible 
of two constructions consistent with its object. Mutual Life Ins. Co. of New York v. 
Barrett. (Ala.) 
146(3)—Accident policy, ambiguous in its coverage of case where accident and disease con- 
tributed to death, will be construed favorably to insured. Standard Acc. Ins. Co. of 
Detroit, Mich. v. Hoehn. (Ala.) Press 
146(3)—Insurance contract is construed most strongly against insurer. Forfeiture ‘of "poli 
will not be declared if under a reasonable theory of construction it can be avoided. 
North British & Mercantile Ins. Co., L Ltd., v. San Francisco Securities Corp. (Ariz. Riso 
146(3)—Fire Policy written by insurer’s * agents is to be liberally construed in favor of insured. 
Siskin v. Alliance Ins. Co. of Philadelphia. (Cal.) 
146(3)—Construction favoring insured must be given doubtful policy — Komroff v. 
Maryland Casualty C. (Conn.) 
146(3)—Provision voiding policy for change in interest, title, or possession is to be’ con- 
strued more strongly against insurer. Queen Ins. Co. v. Cummins. co ee 
se ony contracts must be most stron — = mage a against insurers, especially re- 
forfeiture. Obermeyer v. Phoenix Co. Hartford, Conn. (Ky.)........ 
1460 ot two reasonable constructions of contract of oo the one favorable to insured 
must be adopted. New York Life Ins. Co. v. Blaylock. (Miss.) 
146(3)—Provision should not be construed in favor of insurer unless clearly required by policy. 
Murray v. Metropolitan Life Ins. Co. (Miss.) 7 
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146(3)—If policy terms are uncertain or susceptible of two meanings, that meaning is to 
be given which is more favorable to insured. Swanson et al. v. Georgia Casualty Co. 
(Mo.) 
146(3)—Insurance policies must be construed most strictly against insurer. 
Hartsock. (Mo.) : 343 
146(3)—Though ambiguity in policy is resolved in favor of insured, language should not be 
given strained construction. Alexander v. Northwestern Mut. Life Ins. Co. (Mo.) 781 
146(3)—Provision that fire policy covered goods of insured’s family will be ignored to prevent 
forfeiture, where there was incnsistent provision. Ambiguous policy will be construed 
favorably to insured. Iuchs v. Connecticut Fire Ins. Co. of Hartford, Conn. (Mo.).... 866 
146(3)—When _ policy is susceptible of two meanings, one most favorable to.insured must be 
applied. Block v. United States Fidelity & Guaranty Co. of Baltimore, Md. (Mo.). 940 
146(3)—Expiration limit under group insurance policy insuring employee while employed did 
not a to forfeiture, requiring strict construction. Duval v. Metropolitan Life Ins. 
Co. -) 
146(3)—Requirement of fire policy that proofs of loss be furnished by insured must be 
liberally construed in favor of insured. Language of insurance policy is to be construed 
most favorably to assured. Siebros Finance Corp. v. Fire Ass’n of Philadelphia. (N. Y) 253 
146(3)—Ordinarily doubt as to meaning of language of life insurance policy should be con- 
strued against insurer, McKenna v. Metropolitan Life Ins. Co. (N. Y.) 1002 
146(3)—Provision of accident policy must be construed strictly against insurer. 
North American Accident Ins. Co. ¥a) 
146(3)—Interpretation of insurance policy most favorable to insured must be adopted, if policy 
is susceptible to different interpretations. Commonwealth Casualty Co. v. Spohn. (Ohtio) . -1101 
146(3)—Ambiguous insurance policy should be construed most strongly in favor of insured. 
Jalo@ v. United Auto Indemnity Exchange. (OrG.).. .. cc cccsccccccscccvcccscesecusces 921 
146(3)—Rule that insurance policy will b@ construed favorably to insured a ae to 
unambiguous policy. Arnold v. Travelers Ins. Co. of Hartford, Conn. é 1 
346(5)-—Size policy will be construed favorably to insured to eliminate - pileation as part 
contract, where provisions are inconsistent. Orr et al v. National Fire Ins. Co. of 
Hartford, ‘Conn. Re | MURS avec Buc re wan abe Raaeeeee seam ond Saokh bie hiekieteonete 257 
146(3)—Rule that contracts are interpreted most strongly for insured is applicable only to 
ambiguities, or doubtful or uncertain — 100% American Local Mut. Life & Acci- 
dent Ass’n of El Paso v. Work. (Tex.) 
146(3)—Forfeiture provision of fire policy will be construed to prevent forfeiture, if fairly 
susceptible of such interpretation. National Union Fire Ins. Co. of Pennsylvania v. 
Richard. (Tex.) 
146(3)—Courts do not favor forfeiture, and where doubts arise will adopt construction of 
policy most favorable 2 insured, and which will prevent annulment. Railway Mail 
Ass’n. v. Moore. (U. 272 
146(3)—Ambiguities in at or “a papers will be construed against insurer. 
State Life Ins. Co. v. Guess. 
1 of policy limiting liabtisey is construed strongly against insurer. 
Commercial Casualty Ins. Co. (Va.) 
146(3)—Ineurance policies are construed most strongly against insurers. 
Acc. Ins. Co. (Va.) 
§ 147. WHAT LAW GOVERNS. 
(2). Place of contract. 
1 contracts should be construed according to law of place of making. Coderre 
v. Travelers Ins. Co. (R. 1). 
§ 149. PRINTED AND WRITTEN PORTIONS OF POLICY. 
149—Written part of a polie controls printed part, when two are conflicting. 
Arthur Dredging Co., Inc., Mechanics Ins. Co. of Philadelphia. (La. 
§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 
150—Where fire insurance policy was modified by riders, in conformity with statute, attached 
to policy, indorsements became part of contract. Rider of itself supersedes policy. Hawkeye 
Clay ‘Works v. Globe & Rutgers Five Ins. Cay Cia) .2 ccc cscs ccc csesccasecises 643 
150—Rider held to a. all the terms of the marine policy to which it was attached. 
Shamrock Towing v. Automobile Ins. Co. of Hartford, Conn. ¥.) 


§ 2581. CONST RUING one POLICY AND ACCOMPANYING PAPERS. 
. In gener 
151(1)—Provisions of master policy and of individual certificates issued to employees should 
be construed together. Murray v. Metropolitan Life Ins. Co. (Miss.) 
151(1)—Insurer’s liability is determined by policy, not by receipt for premium paid. Statement 
on back of receipt for t for ee is not part of accident “insurance policy.” Clark v. Federal 
Life Ins. Co 
151(1)—Standard Soe a policy evidences an intent to put entire insurance contract into 
oe instrument in hands of insured. Orr et al v. National Fire Ins. Co. of Hartford, 
onn. 
(2). ‘Application as part of the contract. 
151(2)—Application not attached to policy or referred to, is not part thereof and material 
statements or representations in applications will not avoid policy unless _" are false 
and fraudulent. Interstate Life & Accident Co. vy. Bess. (Ba.) ‘ea anawe 
$§ 152. CONSTRUING STATUTES AND CHARTER, BY- aa, OR RULES OF 
INSURER AS PART OF POLICY. 
(3).. Statutes and ordinances. 
152(3)—Provisions of insurance policy are controlled by conflicting statutory geeridem, Scholz 
tandard Acc. Ins. Co. (Vi: 


Vv. a. 
152(3)—Statute roviding for direct liability of automobile insurer imposed “same " liability” on 
insurer as if it had incorporated provisions into policy. Ducommun v. Strong et al. 


(Wisc.) 
§ 153. “USAGES OF BUSINESS. 
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153—Rights of insurer, contracting on basis of custom, are not necessarily altered because 
custom was unknown to anerst, where known to agent for both parties. Federal Ins. 
Co. of Hartford, Conn., Sydeman. (N .) 

§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER CAUSE 

§ 163. —— DESCRIPTION OF PROPERTY. 

163—Burglary policy provision, excluding articles “separately and specifically described” in any 
other policy, did not exempt insurer from liability for contents of sate covered by other 
policy. Schlussel vy. Commercial Casualty Ins. Co. (Mich. 

1). Buildings and appurtenances. 

163(1)—Electric ceiling fans and electric chandeliers held, by reason of nature of their attach- 
ment, covered by policy on building. Metal shed over sidewalk held excluded from policy 
on building as an “awning. Fidelity Phenix Fire Ins. Co. v. Redmond. (Miss.) 

(3). Trade fixtures, tools and implements. 

163(3)—Policy on furniture and fixtures of pharmacy held to cover articles _used in sale of 
sandwiches and soda water, which was part of the business of insured; “such other fur- 
niture, fixtures, and veld note “Pharmacy,” as used in policy insuring furniture and 
fixtures of a business, d not to restrict property covered. St. Paul Fire & Marine Ins. 
Co. v. Nelson. (U. S.) 

§ 165. DESCRIPTION OF LOCATION. 

165—Court may look to clear space clause to ascertain property covered by fire policy, though 
ineffective as warranty. Fire policy held not to cover cotton within 10 to 20 feet of gin, 
in_view of clear space clause. Queen Ins. Co. v. Watson. (Ariz.) 

165—Fire policy covering merchandise in building and its additions Bi to cover merchandise 
wherever situated in plant. Siskin v. Alliance Ins. Co. of Philadelphia. (Cal.) 

165—Transit policy held not to cover goods placed in plaintiffs’ truck and stolen while in garage, 
in view of provision of policy. Seitovitz v. United States Fire Ins. Co. (Mich.)........ 

165—Misdescribing house in which furniture insured was located as No. 663-664 instead of 663 
did not avoid fire insurance poe. Martin v. Orient Ins. Co. (N. J.) 

§ 175. COMMENCEMENT OF RISK 

175—Antedated renewal life insurance policy held effective from date named therein, notwith- 
standing provision for insured’s g health when policy was delivered. Antedating renewal 
life insurance policy held supported by sufficient consideration. Winters v. Reserve Loan 
Life Ins. Co. (Mo.) 

§ 176. TERM AND DURATION OF RISK 

§ 177. TERM FIXED BY POLICY IN GENERAL. 

177—Where agent. aaeinet ap cy. wa for health and accident insurance for 36 months, and 
accepted premium, and ee | was delivered, company was liable for sickness occurring 
after 12 months, althoug! icy when first written was for 12 months but was altered to 
run 36 months. Hunley v. "Coen Ins. Co. (Kan.) osee05e 

177. Oral contract to insure building as of January 30 held to have expired when insurer’s 
agent delivered written policy dated February 1, which insured — without objection 
and forwarded to mortgagee of premises. Long v. Agricultural Ins. (Mass.)........ 

177—Where master group insurance policy, issu to employer, provided that insurer would 
furnish employee statement as to insurance protection, certificate to employee, promising 
to pay if death occurred during employment, sufficiently stated protection. That 
limit of obligation was stated in master policy as terminating with close of employment 
did not obligate insurer to use same expression in certificate issued to employee. Assignee 
of policy insuring employee while employed could not recover, where employment terminated 
before death. Duval v. Metropolitan Life Ins. Co N. 

177—Renewal receipt rather than amount of premium paid held to fix the duration of risk 
under accident insurance policy. Scholz v. Standard Acc. Inc. Co. (Va.)......e.ceees 


VI. Premiums, Dues and Assessments. 


§ 182. PERSONS LIABLE FOR PREMIUMS. 

182—Insurance policy’s mortgage clause, requiring mortgagee to pay premiums if mortgagor 
fails, held condition, and not covenant on which suit could be maintained. Farnsworth v. 
Riverton Wyoming Refining Ge. CWO) +. 5.000 he 


§ 186. PAYMENT OF PREMIUMS. 
. In general. 
186(1)—General agents held empowered generally to transact insurer’s business, to collect 
pene and accept notes to themselves in lieu of cash, and to bind insurer thereby. 
NRNER, Ste AOS. Sk iV, MUIR: CARS Tc) o5ibs-c wkns anh dnsmasasad tases sabe taee Resiee ae lee 
186(1)—Insurance held not invalidated because insurer’s agent "paid premiums. Thomas v. 
Employers’ Liability Assur. Corporation, Ltd. (Pa.) 725 
(2). Time of poymeet. 
186(2)—Insurer is not re’ 
where the 
poration, (Pa.) 725 
186(2)—Where a of “31 days of “Grace” for payment of insurance premium fell on Sunday, 
Stier." (U held wo on following day. Penn Mut. Life Ins. ™ of Philadelphia v. 9 
iller. U. ible ane noes sencetenanencee 5 
s te to agent or broker. 
s06(3)-staomeabie agent has no implied authority to aces credit on individual indebtedness 
in payment of premium. Turlington et al. v. Metropolitan Life Ins. Co. N. C.)........ 1007 
. Payment by note. 
186(5)—Insurer may authorize agents to accept notes rather than cash in payment of premium. 
MacDonald v. Calkins. (Ariz.).. 380 
186(S)—Note mM ‘first year’s premium is “payment” thereof, “entitlin beneficia to treme if 
insured dies within year. a, Nat. Life Ins. Co. v. Nelson. (Ss. D ccuge Sar 
§ 187. NOTES FOR PREMIUMS. 
(1). In general. 
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187(1)—Applicant’s obligation on premium note, payable to insurer’s agent, held determinable 


by terms and conditions of application and policy. Tarver v. Swann. i) Pree 104 


(2). Fraud or misrepresentation. 4 Be 
187(2)—Representations to constitute fraud must relate to material existing fact; representa- 
tions that stock should be paid for within five years from dividends from policies held not 
to render premium note void for fraud. Federal Agency Inv. Co. v. Holm. (Kan.) 
187(2)—Insured not advising insurer of misrepresentations before premium note came due, 
nor tendering back or demanding return of note, held estopped to deny its validity. Policy- 
holders’ Nat. Life Ins. Co. v. Nelson. D.) 
. ,Want or failure of consideration. . . : 
187(3)—Where insurer issued and delivered policy and accepted premium note, it waived policy 
provision that it should be valid only when “ged by local agent, and there was no failure 
of consideration for note. A&tna Ins. Co. v. Spillers. (Ga.)......seeeeeececeeeeeeerees 
§ 188. ACTIONS FOR PREMIUMS. 
(2). Pleading and evidence. 2 
188(2)—Evidence of agent’s remittance to insurer of premiums for which note sued on was 
given, held admissible to disprove plea of failure of consideration. Application filed in by 
insurance agent held admissible, in suit on premium note, to contradict defendant denying 
that such application was made. Wallace v. W. B. Folmar & Sons. _(Ala.)...... 
188(2)—As respects liability for premium, precemnetes of acceptance of policy arising from 
its retention may be rebutted. Fire Ass’n of Philadelphia v, Bonds et al. Ark. : 
188(2)—Life policy not in standard form held not shown_so clearly — as to invalidate 
premium note sued on. Policyholders’ Nat. Life Ins. Co. v. Nelson (S. D.) 
(3). Trial, judgment and review. : c 
188(3)—Evidence in action on premium note held insucient to take to jury defense of falst 
representations of kind of ay Policyholders’ Nat. Life Ins. Co. v. Nelson. (S. D.).. 
§ 191. POWER AND DUTY TO MAKE ASSESSMENT. S 
191—-Failure to prescribe liability of members in articles of association of mutual fire insurance 
company made assessment on members void. Where liability of members is not prescribed 
in articles, mutual fire insurance company cannot make asssesment under act. Patrons 
Mut. Fire Ins. Co. of Michigan v. Brinker. (Mich.)...... 
191—Awarding mandatory injunction requiring assessment to be 
ciation held proper. Waco Mut. Life & Accident Ass’n v. Alford. (Tex.).......-+0000: 
§ 192. LIABILITY TO ASSESSMENT. 
(1). In general. 
192(1)—Agreement of member of mutual insurance association to pay all assessments to meet 
losses and expenses was binding obligation. Rosebraugh v. Tigard. (Ore.)..........00+. 
§ 193. AMOUNT OF ASSESSMENT. ‘ 
1). Insurance other than life. 
193(1)—That expense of insurance association was large, and amount collected as more than 
mended did not make assessment void. Hauge v. Farmers Mut. Hail Ins. Ass’n. of Iowa. 
owa 
193(1)—Discretion of directors in determining basis for assessment, fairly exercised, may not 
be interfered with by courts. Turner v. American S. S. Owners’ Mut. Protection & In- 
Gepniee Daley OTS oii diis is debate thin ead es Sao Rd Cab ere ewe aes TdCeeaUE RS 
§ 195. LEVY AND COLLECTION OF ASSESSMENT. 
(1). In general. 
195(1)—Authority of insurance association directors to levy and collect assessments could not 
be delegated to secretary or exercised by him alone. Hauge v. Farmers Mut. Hail Ins. 
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195(1)—Levy of assessment by mutual company held in substantial compliance with by-laws. 
Turner v. American S. S. Owners’ Mut. Protection & Indemnity Ass’n. .(U. S.) 
§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1).. Grounds of recovery in general. 
198(1)—Insured, after canceling policy, could not recover premium paid for unintentional 
omission of agent’s signatures, where policy was delivered and recognized as in f 
Hartford Fire Ins. Co. v. Prather. (Ky.)....... 


VII. Assignment or Other Transfer of Policy. 


| Se ees a eee aia 

—Contract for insurance is chose in action, and subject to transfer or assignment. 

Ben. Life Ins. Co. v. Clark et al. (Cal.)........ : PP ee rere ree ort. ae 

§ 205. CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 

205—Insured held to have right to assign policy and subject interest of beneficiary thereto. 
Statute protecting beneficiary from claims of insured’s representatives or creditors held 
inapplicable in case of assignment of insured. Antley v. New York Life Ins. Co. et al. 


Ca = 
§ 207. CONSENT OF INSURER. 
Necessity of consent. 


(1). 
207(1)—Where policy assigned was surrendered to company without company’s consent to 


en, and new a issued to purported assignee, assignment held invalid. Raiken 
v. Commercial Casualty Co. (N. J.) 


(2). Sufficiency and effect of ; 
207(2)—In assignee’s action on fire policy insurer held bound by act of former agent con- 


senting to assignment, in absence of notice of termination of agency. Globe & Rutgers Fire 
Ins. Co. v. Porter. (K 


976 


540 


Wid citeecedbe nausea sats Ce ddaae tele ctery haeeencelacaet Geta 
§ 213. CONSTRUCTION OF ASSIGNMENT. ~— 


213—Insured’s intention in assigning policy sheate be given effect, if it does not contravene 
public policy or statute. Mutual Ben. 


213—Life insurance policy is chose in action, and passes by assignment. Assignment in 
life policy a to eet although — in form stipulated in policy, created in 
grantee such right as entitled insurer to adjudication determini ownership. Peake 
et al v. Lincoln Nat. Life Ins. Co. (U. Sb c.csucersl att ee cceswesee Matti 
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§ 214. TRANSFER WITHOUT FORMAL ASSIGNMENT. 

214—Policies of insurance are chosen in action and may be anges ew at least by 
delivery with intent to pass title. McDonald v. McDonald. (Ala.). gE ecaee aay 

214—Provision in separation agreement that husband should a u insurance policies did not 
assign policies or money due soda them. Allen v. Allen. Lb 

§ 217. NOTICE TO INSURE 

217—Life policy provision for alae of assignment held intended to protect insurer from double 
liability, not to make notice necessary to validity of assignment. Wright v. Rever. (Md.). 


VIII. Cancellation, Surrender, Abandonment or Rescission of Policy. 
§ 228. RIGHT OF INSURER TO CANCEL. ; t 
228—Contract of insurance may 3 rv only in manner provided. Springfield Fire & 
Marine Ins. Co. v. Patker. (Mo.) 
228—Policies, though retained by insurer’s agent, held, as between insurer and insured, suf- 
ficiently ‘delivered and effective, and hence attempted cancellations, if any, by insurer or 
its agent on its behalf, not jn accordance with terms of policies, were void. Dawson et al. 
v. Concordia Fire Ins. Co. of Milwaukee. co C) 
§ 229. NOTICE TO CANCEL 
a Necessity of notice. 
229(1)—Standard policy can be effectively canceled by insurer only by giving notice and return- 
ing or tendering unearned premium. MHarington et al v. Bremer ane eee — 
Fire Ins. Ass’n. (Ia.) ‘ 
229(1)—Insured may waive notice of cancellation either himself or * throug 
Federal Ins. Co. of Hartford, Conn., v. Sydeman. (N. H. 
229(1)—To cancel fire policy, insurer must give insured five days’ notice and — un- 
earned premium. Orr et al v. National Fire Ins. Co. of Hartford, Conn. (S. 
2). Suffciency of notice in general. 
229(2)—Insured could not recover against insurer who, following policy sent notice of can- 
cellation to address given therein, though insured claimed insurer knew correct address. 
On failure to notify company of incorrect address on — or to refuse policy insured 
could not assert notice of canceltation sent to such address was insufficient. Raiken v. 
Commercial Casualty Ins. Co. 1 
§ 230. REPAYMENT OF UNEARN ©<D PREMIUM ON CANCELLATION. 
230—Standard policy can be efficiently cancelled by insurer only by giving notice and return- 
ing or tendering unearned premium. Failure of mutual insurer to return or tender un- 
earned pro rata assessment, as Roy held to render attempted policy cancellation in- 
effectual. Harrington et al v. Bremer County Farmers’ Mut. Fire Ins. Ass’n._ (Ia.) 
230—To cancel fire policy, insurer must give insured five days’ notice and -_ unearned 
premium. Orr et al v. National Fire Ins. Co. of Hartford, Conn. (S. D.).........00 
$ 232. ACTS CONSTITUTING CANCELLATION. 
232—Written cancellation on behalf of insurer of policy by agent _—— both insurer and 
insured held effectual, being made in customary way. Federal Ins. Co. Hartford, Conn., 
v. Sydeman. (N. i. 
$ 233. VALIDITY OF CANCELLATION. 
233—Insurance company, whose fire policy was stamped “Canceled” and sent to head offices 
by mistake, held liable for subsequent loss. Richmond Ins. Co. v. Zettwoch. (Ky.).... 
§ 234. RATIFICATION OF INVALID CANCELLATION. 
234—Protest by one of plaintiffs to action on mutual fire insurance certificate as to insurer’s 
cancellation held not acquiescence a both plaintiffs. Harrington et al v. Bremer 
County Farmers’ Mut. Fire Ins. Ass (Ta.) 
$ 235. EVIDENCE OF CANCELLATION, 
235—Burden of establishing that mutual fire insurance certificate cancellation was effective held 
on insurer, such cancellation only being effective after strict compliance wtih statute. 
Harrington et al v. Bremer County Farmers’ Mut. Fire Ins. Ass’n. (U. S.)..........0- 
§ 236. OPERATION AND EFFECT OF CANCELLATION. 
236—Insurance company, which ordered fire policy canceled, held not liable for loss after 
cancellation, though insured retained canceled policy by mistake. Richmond Ins, Co. v. 
Zettwoch. (Ky.) 
§ 238. RIGHT OF INSURED TO SURRENDER IN GENERAL. 
(2). Authority of agent. 
238(2)—Imsurance agent, returning policy for cancellation at end of period, during which 
credit had been extended to insured, held to act as insured’s agent, and cancellation made 
was effective. Agent for insured, ‘requesting cancellation of policy, need not have been 
authorized to do so after policy was issued and in force, since such authority may be given 
rior to, or contemporaneously with, issuance of policy. For insurer’s agent to act as agent 
fs or insured in requesting cancellation of policies, effective as between insurer and insured, 
is not inconsistent with such agent’s duty to insurer. Dawson et al. v. Concordia Fire 
Ins. Co. of Milwaukee. (N. 
$ 240. ACTS CONSTITUTING SURRENDER AND ‘ACCEPTANCE. 
240—Where damage occurred before letter asking cancellation of policy was delivered, policy 
was still in effect. Hutchins v. United States Automobile Ins. Exchange. (Minn.) 
243. OPERATION AND EFFECT OF SURRENDER. 
243—Beneficiary could recover on policies surrendered on company’s demand and agent’s deceit. 
Beneficiary of life insurance policies need not tender premiums maturing after surrender 
b: + upon company’s demand. Casper v. Bankers’ Life Ins. Co. of Lincoln, Neb. 


( h.) ea 

$ 247. “RESCISSION BY INSURER. p : 

247—Tender of return of consideration is condition precedent to insurer’s rescission. Hawkeye 
Clay Works v. Globe & Rutgers Fire Ins. Co. 

$ 249. ACTIONS FOR RESCISSION. 

249—Satarias misrepresentations, avoiding policy, must be proved by insurer. Evidence held 
not to show that insured had serious disease within five years, warranting cancellation of 
policy. Travelers’ Ins. Co. v. Pomerantz. (N. Y. 
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1X. Avoidance of Policy for Misrepresentation, Fraud, or Breach of Warranty 


or Condition. 
(A) GROUNDS IN GENERAL. 


§ 252. REPRESENTATIONS. 

§ 253. —— IN GENERAL. 

253—To establish defense of “fraud” to action on insurance policy, it must be shown (1) 
that statements were false and made with intent to deceive, (2) that they related to 
matters materially Collins. Cala} risk, and (3) that insurer relied on them. Heralds of 

y v. ROO 06 14000056 610: 66.666-00.0400.0:0640500 09606900006 00096658068 

253—Applicant saute exercise same good on toward company which may be demanded of it. 
Etna Life Ins. Co. v. Kimble. (U. 

253—Mere false statement by insured ae ae always constitute fraud or deceit. Ordinarily 
insured’s “‘false’’ statements, to constitute fraud, must be material and must be relied on; 
“fraud.” Monahan v. Mutual Life Ins. Co. of New York. (Wisc.) 
255. MATERIALITY. 

255—Every misrepresentation in life insurance application, influencing underwriter in makinng 


ae ectimating risk, or fixing premium, is material. Klapholtz v. New York Life 
ns. 


0. ) 
§ 256. EFFECT OF MISREPRESENTATION. 
(2). Knowledge and intent of applicant. 
256(2)—Where agent taking application for insurance knew that applicant’s answers were 
qualified and represented as true to the best of his knowledge, inaccuracy or incom- 
leteness of answer will not avoid policy unless insured was guilty of bad faith. 
chinitt v. United States Fidelity & Guaranty Co. (Minn.) 
256(2)—Where agent knows applicant’s answers are to best of knowledge and belief their 
incorrectness does not, in absence of bad faith, avoid policy. Schmitt v. Massachusetts 
Protective Ass’n. (Minn.) 
6G 8 avoid policy false representation must be willful. . Mutual Life Ins. Co. of New 
York v. Chandler. (Ore:) 
256(2)—Untrue statements to defeat recovery must be made ‘with fraudulent intent. Waco 
Beet, Liane & Bees Fare GY, eee. Ce Pandas cdcschauccsdecaaees «t6pccnatcsancas 
256(2)—False representation of material matter — made in ent faith, in application for 
insurance, avoids policy. New York Life Co. v. Price. 
256(2)—False statements of insured, to <aaitian, ‘defense to life policy, must have been inate 


with actual intent to apne. Monahan v. Mutual Life Ins. Co. of New York. (Wisc.) . 
§ 257. CONCEALMEN ‘ 


§ 258. IN GENERAL, 

258—lIt is applicant’s duty to disclose every fact pertaining to his insurability, especially where 
specific questions are asked. Klapholtz v. Ne ew York Life Ins. Co. (N. Y.) 

§ 263. WARRANTIES. 
265. ——- DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—Statements a olicy, issued on oral application, are not warranties merely because called 
such therein. illiams et al v. Pacific States Fire Ins. Co. (Ore.) 

265—False “warranty” will avoid insurance — if not ene true, but false ‘ 
must be material to risk. Mutual Life Ins. Co. v. Chandler. (Ore.) 

265—Answers * to health, io application for insurance, held not warranties. Northwestern 
Mut. Life Ins. Co. v. (U. S.) 
266. WARRANTIES AS “PART OF CONTRACT. 

266—Application not attached to policy or referred to, is not part thereof, and material state- 
ments or representations in sane will not avoid Riy unless they are false and 
fraudulent. sitar: Life & ent Co. v. Bess. =a 

§ 268. FECT OF BREAC 

268—General ome is that failure to scitly ema with express warranties will avoid policy. 
North British & Mercantile Ins. Co. v. rancisco Securities Corp. (Ariz.).. 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 273. SEAWORTHINESS OF VESSEL. 
273—Protection and indemnity policy held not voided by failure of insured to give informa- 


tion concerning peer of vessel. Hanover Fire Ins. Co. of New York v. 
Merchants’ eee. (U. S.) 

§ 280. DESCRIPTION °AND ‘CONDITION OF GOODS. 

280—Policy expressly making statement of year model of automobile a warranty, and providing 
that policy should be void for misrepresentation of material fact, was not void for false 
statements as to year model unless it was a material fact. North British & Mercantile 
ia, Co. v. San wrenepes com Corp, , Asis, be ts 

280—Misstatement as to when insured automobile ha en purchased “held ‘to ‘avoid. lic; 
Simons v. Royal Ins. Co., Ltd. (Mass.) Po y. 

§ 281. AMOUNT OF VALUE 

281—Substantial compliance with record warranty clause and sole and unconditional owner- 
7 eee of fire policy is sufficient. National Liberty Ins. Co. of New York v. Spharler. 


( ) 
§ 282. TITLE OR INTEREST OF INSURED. 
(1). Construction and effect of ee of policy. 
282(1)—Sole and unconditional a * ause in fire policy” is valid. National Liberty Ins. 
Co. of New York v. Spharler. (Ark. 
ee to inform insurer of Si for less than $400 on building insured for 
$3,500 held immaterial, especially where agent testified that he — have issued policy, 
had he known of attachment. Queen Ins. Co, v. Cummins. (Ky. 
282(1)—Claim of ownership by assured in possession, claiming full title under bills of sale, 
is deemed sole and unconditional. Singer v. Home Ins. Co. (N. J.) 
Character of title or interest in general. 
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282(2)—Agreement between insured and creditors held not to avoid policy, as showing that 
we 5 ger was less than full ownership. St. Paul Fire & Marine 5m Co. v. Nelson. 
yo. 
(5). Title in husband or wife. 
282(5)—Insured held equitable owner, as coguiond by fire policy, where purchaser or tax title 
conveyed property to him and wife on redemption. Automobile Ins. Co. v. Hicks. (Miss.) 
282(S)—Fire policies in name of one tenant by entirety held void under provisions requirin 
sole ownership, though insurers made no inquisy. Commercial Mut. Fire Ins. Co. o 
Greene County. ot al v. Crawford et al. (N. Y.)...ccccccese 
13). endor and purchaser of personal property. 
282(13)—Buyer of personal property under conditional sale contract held not sole and un- 
conditional owner within fire policy. $2,100 fire policy, covering $3,000 worth of property, 
held not void because one or two articles had been bought on conditional sale, seller 
retaining title. National Liberty Ins. Co. of New York v. Spharler. (Ark.).........- 
(14). Entire or several contracts. 
282(14)—Policy void as to building because of insured’s want of title held void as to contents. 
Ohio Valley Fire & Marine Ins. Co.’s Receiver v. Skaggs. (Ky.).....ccceccccceccecs 
§ 283. INCUMBRANCES. 
(1). In general. 
283(1)—-Where insurance agent issued certificate insuring wheat without inquiry as to 
mortgage, provision in policy, which was never received by insured, forbidding mortgage, 
will not defeat recovery on policy. Unless specific inquiries are made by insurer or 
demanded by policy, insured is not bound at his peril to disclose incumbrances on 
property, in absence of fraudulent intent. Wright v. American Ins. Co. of Newark, 


. J. Cio 

283(1)—Fire policy rider reciting that “‘existence of a chattel mortgage” shall not invalidate 
policy held to permit more than one chattel mortgage. Siebros Finance Corp v. Fire 
A eR sy oh OP ie Rh ee Ore Cerner 

283(1)—Insurer, ignorant of mortgage on automobile, did not waive provision voiding collision 
policy if automobile is incumbered without notice to it; provision in automobile collision 
policy requiring insured to notify insurer of incumbrances against automobile is material to 
risk. Assured warranting automobile to be unincumbered must disclose existing mortgage, 
though insurer’s agent fails to orally inquire as to incumbrances, Michigan Automobile 
Ins. Co. v. Van Buskirk. (Ohio) 

(2). Effect of statutory provisions. 

283(2)—Provision of standard policy for its avoidance to any part of property by chattel mort- 

gage held declaration of public policy, binding on parties. Prentiss Wabers Stove Co. v. 


ees DOG. ee TO, COV EMN) ob Swe bd.c cc's Cosakeds Coie uneen teases ne hbo ste 688 
(3). Property held in trust. 
283(3)—Fire policies providing that insurer shall not be liable while chattel mortgage is on 
property held avoided, notwithstanding failure to file renewal of mortgage. Weingarten v. 


entiecd Dies: dee. GCo-of Giastined, Gein. Ci Sadscsnsicccseeapetnsccvtowesocscecess 1068 
283(3)—Goods taken from warehouse by owner, to which loan company surrendered ware- 
house receipt securing loan, held not subject to chattel mortgage in violation of burglary 
insurance contract. Max L. Bloom Co. v. Hanover Fire Ins. Co. (Wisc.) 
283(3)—Second chattel mortgage specifically subject to first, does not avoid policy on interest 
of first mortgagee. Prentiss Wabers Stove Co. v. Millers Mut. Fire Ins. Ass’n. (Wisc.).. 688 
283(3)—Delinquent taxes are not additional “incumbrances” within in ey provision limit- 
ing incumbrances. Day v. Hustisford Farmers’ Mut. Ins. Co. (Wisc.) 
(4). Amount of incumbrance. 
283(4)—Increased ratio between amount of incumbrance and value of land by decrease’ in 
value thereof does not offend against fire policy provision limiting incumbrances. Day v. 
Hustisford Farmers’ Mut. Ins. Co. (Wisc.) 
(5). Entire or severable contracts. 
283(5)—Fire policy for single premium and single amount on group of personal property, 
one portion of which was mortgaged, held inseparable, as affected by clause forbidding 
mortgage, ond defense, if good as to mortgage lot, is good as to all. Hartford Fire 
Ins. Co. v. Jones et al. (U. S.) 
§ 288. OTHER INSURANCE. 
(1). In general. 5 
288(1)—Prior insurance held no defense to action on fire policy, in absence of proof_that prior 
ey was assigned by former owner to plaintiff or still in force. Day v. Hustisford 
mee DOOR: TO Ts YEW RIE) his cdceves 08s dseahaweetwiecda bones su eece Vatusaedeseeey 
(2). Concurrent insurance. 
288(2)—Policies on different interests in property are not concurrent. Prentiss Wabers Stove 
Co. v. Millers Mut. Fire Ins. Ass’n. (Wisc.) 


(C) MATTERS RELATING TO PERSON INSURED. 


$ 291. oe AND pee eee CONDITION. 
1). In general. . 
291(1)—Accident policy provision making policy void, unless insured is physically sound when 
licy issued, held not ta preclude recovery because insured had only one arm. B a 
Nort American Accident Ins. Co. (N. Yi).eccccecsscccticcsccvessvsevestevcesestvese 1097 
291(1)—Recovery on life policy, secured by insured making false statements as to health, 
cannot be sustained on theory that insured relied on its own examination. Monahan v. 
Bees) Tie 2k. Coe, OE TO ROE.. COMN Dc s.4.40 deisanen bass eens sneecse sonbesbeoeees 811 
(3). Knowledge and intent of applicant. 
291(3)—Insurer must show that emggetient answers as to health were knowingly false, to 
avoid risk or cancel life policy. orthwestern Mut. Life Ins. Co. v. Wiggins. (U. S.).. 373 
(5). Good or sound health. s 
291(5)—“‘Good health,”’ “illness,” and “disease” must be considered, in application for insur- 
ance, in light of insured’s understanding in connection with which such terms are employed 
in examination. Northwestern Mut. Life Ins. Co. v. Wiggins. (U. S.)....... Wencovses aoe 
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(6). Serious or temporary diseases. 

291(6)—‘“‘Sickness.” Northwestern Mut. Life Ins. Co. v. Wiggins. (U. S.).......ssseees 

§ 292. MEDICAL ATTENDANCE. 

292—Representation that insured had received no medical attention for five years held not to 
include attention for temporary disorders not effecting general health. Travelers’ Ins. Co, 
v. Pomerantz. Yedececowovcescccuscestecstedarccete secedbeuleevedecsecvesedses 

292—False representation in application for life insurance that applicant had received no sani- 
ae er held material, defeating recovery. Klapholtz v. New York Life Ina 
Lo. 

292—False representation that insured had not consulted physician within six months before 
application held breach of material warranty, defeating recovery on certificate. Garrett v. 
Supreme Tribe of Ben Hur. (N. Y. 

292—Failure of applicant for life insurance answering direct inquiry, to inform insurer that 
he had consulted doctor for tuberculosis, held to vitiate policy. Mutual Life Ins. Co. of 
Now. eek: v. Geet... COG. ccc sc cRinewcntccuveccncvecksesteeeannevinkd shaceuced 

292—False representations that applicant for life insurance had not consulted or been treated 
by physicians held material, preventing recovery on policy. New York Life Ins. Co. v. 
Price. (U. S.) 

292—Where ee denied insurance in case of treatment prior to paying premium, no 
recovery could be had for death of applicant treated for spinal meningitis prior tg de- 
livery of policy. No contract of insurance existed where provision in application that 
insurance should not take effect in case of ae treatment prior to delivering policy was 
violated. Jones v. New York Life Ins. Co. (Utah) 

§ 299. SPECIAL CIRCUMSTANCES AFFECTING EXTENT OF RISK. 
299—Earnings, as used in health and accident policy application, held to mean see ¢ of 
services performed or fruit or reward of labor. Schmitt v. United States Fidelity & 

Guaranty Co. (Minn.) 


373 


421 


424 


600 


806 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, of 


Condition Subsequent. 


{A) GROUNDS IN GENERAL. 


$ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general, 
311(1)—Fire policy is not kept in force for insured mortgagor by mortgage clause preservin: 
interest of mortgagee after default of mortgagor. Hartford Fire Ins. Co. v. Johnson. (Ky. ‘ 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 317. ERECTION OR OCCUPATION OF NEIGHBORING BUILDINGS. 
(2). Clear space clause. 


840 


317(2)—Clear space clause held ineffective as warranty. Queen Ins. Co. v. Watson. (Ariz.).. 819 


$ 319. CHANGE IN USE OF BUILDING. 
(1). In general. 

319(1)—Maintenance by tenant of still without gg onal s knowledge held not to relieve insurer 
from liability; provision for avoiding — increased hazard not being applicable. 
Insurer held not relieved from liability for fire loss, under provision that premises should 
only be used as gum factory through tenant’s —— of still without knowledge of 
insured. Colker v. Connecticut Fire Ins. Co. 

319(1)—Destruction of insured’s premises within %0 days after removal from house by 
insured held not to avoid policy, though it was not then used for a dwelling. i held 
of soda fountain equipment in insured’s house, with consent of insurer’s agent, hel 
s to increase hazard, so as to avoid policy. Home Fire & Marine Ins. Co, v. 
(Ky.) 

319(1)—Insurance contract, covering building, is issued on hazard incident to use to which 
it is being put when insured. Clause, providing for forfeiture in case change of possession 
increases hazard, means if owner leases building, knowing use will increase hazard, for- 
feiture results. Under clause providing for forfeiture of fire policy, where change of 
possession increases hazard, status, at time of change of possession only, must be con- 
sidered. Acts of tenant ee hazard after change of possession cannot be considered 
on question whether change of fied whe increased hazard working forfeiture of fire icy, 
— such acts were contemplated when tenant took possession. Obermeyer v. Phoenix 

Co. of Hartford,. Conn. 

$19) lacie use of | dwelling ie "hete or less roomers does not materially increase hazard 
so as to authorize forfeiture, under provision avoiding fire policy for increased hazard. 
Only substantial increase of tisk works forfeiture of policy avoided for increase in hazard. 
Insured’s lack of knowledge of renting of rooms by tenants in dwelling insured prevented 
forfeiture under provision eee, pone? for increase of hazard within control or knowl- 
edge of insured. National Union Fire Ins. Co. of Pennsylvania v. Richards. (Tex.) 


0 of hazard by changing gcorqanty — aon to boarding house held tw 


avoid Keyes v. Northeastern Nat. 
$ 326. REPING “OR USE OF PROHIBITED ARTICL 
(2). penneedes and fireworks and other en 
326(2)—Insurer is not liable, where gunpowder is kept in building in violation of law and 
policy. Insured keeping firecrackers in store in violation of law, held not entitled to 
recover under fire policies Rabinovitz v. Poponal Fire Ins. Co. (Mass.) 
$ 328. CHANGE OF TITLE OR INTEREST 
). Nature and effect of condition. 
328(1)—In absence of provision to contrary, insurance on crop is not avoided by alienation of 
the land. Farmers’ & Merchants’ Bank v. Hartford Fire Ins. Co, (Idaho 
(2). What constitutes change of title or interest in general. 
328(2)—Filing of mechanic’s lien is not change in interest, title, or possession of insured 
building voiding fire policy. Queen Ins. Co. v. Cummins. (Ky.) 
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328(2)—It is not an “abandonment” of insured crop avoiding policy to assign interest in the 
land. Insured, after releasing their interest in insured crop, held to have insurable 
interest, being indorsers on notes secured by mortgage of crop. Farmers’ & Merchants’ 
Bank v. Hartford Fire Ins. Co. (Idaho) 
(5). Contract for sale. 
328(5)—Unauthorized contract for sale of land by agent held not to have worked change of 
inerest which avoided policy. American Alliance Ins. Co. of New York v. McCumber. 
(14). “Commencement of foreclosure proceedings” or ‘“‘notice of sale.’ 
328(14)—Provision that commencement of foreclosure proceedings should render policy void held 
unambiguous and valid. Hole v. National Fire Ins. Co. of Hartford, Conn. (Kan.).... 
§ 329. CHANGE OF POSSESSION. 
329—Temporary possession under execution by sheriff of goods insured under policy providing 
for avoidance in case of change of possession will not defeat recovery, where possession 
was regained before loss by fire. Western Assurance Co. v. Stone. (Va.).. 
$ 330. INCUMBRANCE. 
1). In general. ‘ 
330(1)—When fire insurance policy on personalty contains poeriten that it shall be void upon 
personalty being incumbered by chattel mortgage, such incumbrance is good defense in 
action to recover on policy. artford Fire Ins. Co. v. Jones. (Ariz.) 
2). What constitutes incumbrance. 
330(2)—Chattel mortgage on grocery stock held to constitute “lien” and “incumbrance”’ 
within fire policy voiding same; “incumbrance” being defined as a burden or charge on 
roperty, and a “lien” as a charge on property for payment of a debt or duty. Hartford 
ire Ins. Co. v. Jones. (Ariz.)...... eiaicue uae pouebeneunees 
$ 332. FIDELITY OF EMPLOYEES AND OTHERS. 
2). Examination of books and accounts. 
332(2)—Writing of letters by finance company to dealers, stating amount of obligation held 
and requesting confirmation held insufficient checking with indemnity policy. Indemnity 
policy provision requiring finance company to make monthly check of obligations held 
warranty breach of which barred recovery for subsequent losses. Penn National Hard- 
ware Mutual et al v. General Finance Corporation. (U 
§ 335. KEEPING BOOKS, PAPERS AND SAFE, 
(1). Nature, validity, and operation in general. 
335(1)—Portion of iron-safe clause requiring production of records of business held complied 
with by production of records not destroyed by fire insured against. In determining com- 
pliance with iron-safe clause, held that memorandum book produced, at trial for first time 
would be disregarded, in view of provision of clause for production of records after fire. 
Stovall v. Sterling Fire Ina, Co, (LB.)..ccccccccccdssteccccceesecsescsscccscocssccces 
335(1)—Iron safe clause of policy need only be substantially complied with. Liverpool & 
Londan se Soke ban. -Co. 9. Dalam: 80. Sides sccceaSe deca cas osueaayeaons . 
Taking inventory. 
335(2)—LIron-safe clause, held to apply only to changing stock of merchandise and not to 
property within valued policy law, including immovable building. Iron-safe clause held in- 
age to insurance on objects kept for use and not for sale, including store fixtures. 
hat building and goods were covered by one fire policy held not to extend iron-safe clause 
to other than goods. Stovall v. Sterling Fire Ins. Co. Se ee ey een ee peer 
335(2)—Inventory designating articles of, merchandise by names of brands held substantial 
compliance with insurance policy requiring inventory. Boston Ins. Co. v. Porter. (Tex.) 
335(2)—Taking of intemized inventories, not on hand when policies were issued, held material, 
where insured failed to take another within 30 days. Statement placing stock of many 
kinds of goods in two groups held not an “itemized inventory” within fire policy. Valuation 
of part of insured stock to settle prior loss held not to relieve insured from taking itemized 
inventory. ‘Deeie ©. Metiemes Dae: Ga) CRE 5 vcikias vc cnw ceivicesccpgte bess seves seca 
(3). Keeping books of account. 
335(3)—Under iron-safe clause requiring assured to keep records of business, books must show 
with reasonable certainty a complete record of transactions. Portion of iron-safe clause 
requiring assured to keep record of business held not complied with by assured’s “ticket 
gynrem.” Stevell vy. Stnrang Sire Tee OO. CE), oo ns ses cre nese esp os cpecectoss ccs 
335(3)—Clause in burglary insurance policy requiring insured to keep books was applicable 
although insured kept no merchandise for sale. Handleman vy. Fidelity) & Deposit Co. of 
Maryland. (Mo.) ..........0++. slash 6 06/64 ORS Dis Chin Aaah wom 4c gee ea eiainian Rey SMS S <'wiale sb 
335(3)—Insured is not required to maintain any special system of bookkeeping under burglary 
olicy requiring books to be kept to enable insurer to accurately determine loss. Books 


re er 


ept by insurec ene ready-to-wear establishment held to comply with burgla olicy 

requiring keeping of books and accounts. Goudie et al v. National Surety Co. tho): 
335(3)—Bank officials’ entries on insured’s pass-book held sufficient record of his sales. Dorough 

v. Reliance Ins. Co. (Tex.)......... Rgeiee FAS es ESS .S ee +p OD Riad ws Oeil i vias ned iis 5a sip 
335(3)—Substantial compliance with provision of burglary insurance policy os to keeping 


books and accounts, showing exact loss, is sufficient. Max L. Bloom v. Hanover Fire 
Ins. Co. (Wisc.) 


(4). Keeping books and paners in safe. , 
335(4)—Insured, selecting place for books in good faith and with care of prudent man under 
like circumstances, has not violated record warranty clause of fire policy; “fireproof safe.” 
Substantial compliance with record warranty clause and sole and unconditional ownership 

oa of fire policy is sufficient. National Liberty Ins. Co. of New York v. Spharler. 


PRR eee rem ee eee mee eer een eesereseesesesesesere Cee eee eet eensesee 


rk.) ecceececece 
335(4)—Iron-safe clause held not complied with by keeping records in unlocked safe. Stovall 
CE RE BG GA) MED bc wine hs 04) pre <a SO uneh oath adda eeabs cuserech seamed 
§ 336. ADDITIONAL INSURANCE. 
1). In general. 


336(1)—Within provision invalidating fire policy if insured shall ‘‘make’’ any other insurance 
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on property, to “make” means to enter into insurance contract. Tourtlott v. West Bangor 


Hermon Mut. Fire Ins. Co. (Me). cccscccdccccccccccsscccccescescccececcccecccss 106 


336(1)—Mistake in taking out excessive insurance would not prevent forfeiture of policies. 
Fidelity Phenix Fire Ins. Co. v. Two States Telephone Co. -) 
(3). Identity of property or interest. 
336(3)—Insurance on wife’s goods, taken in her name does not violate husband’s policy 
prohibiting “insured” to take other insurance. “Double insurance” exists when several 


insurers separately insure same interest of same person. Iluchs v. Connecticut Fire Ins. 
Co. of Hartford, Conn. (Mo.) 


(E) NON-PAYMENT OF PREMIUMS OR ASSESSMENTS. 
$ 349. ee AS rune OF FORFEITURE IN GENERAL. 
. In genera 
349(1)---Provision of fire policy, relieving insurer from liability while any premium is past 
due and unpaid, is binding and valid. Hartford Fire Ins. Co. v. Jones. (Ala.) 
(2). Premiums payable in installments. 
349(2)—Installments on fire policy must be paid to continue insurance under policy cmmeting 
insurer from liability while installment is past due. Hartford Fire Ins. Co. v. 


(Ky.) 
3). Non-payment of note given for premium. 
349(3)—Note for insurance premiums, given when policy was issued, held part of trans- 
action, and provision therein for suspension of insurance on failure to promptly pay any 
premium installment is binding, though not in policy. Continental Ins. Co. v. Brown. 


Ky.) 

349(3)-—Default in payment of premium note held to “render policy void, and did not invoke 
provision ~ automatic extension. — note, given to secure extension of time for 
payment o emium, was not “‘payment” of premium as respects rights on non-payment 
of note. Whours v. Reserve Loan Life Ins. Co. (Mo. 

349(3)—Mailing of notice of suspension of liability under fire policy. Upon nonpayment of 
note within 30 days, held ineffective, in view of policy provisions. Orr et al v. National 
Fire Ins. Co. of Hartford, Conn. (S. D.) 

349(3)—Stipulation that fire policies should be ot ended so long” as notes given therefor ‘re 
mained unpaid held valid. North River Fire Ins. Co. v. Reeder. (Tex.) 

§ 350. STATUTORY PROVISIONS. 

350—Assured, struck by, propeller after oqmenting flight, held killed while participating in 
“aeronautic activity,” within clause of licy limiting liability to premiums paid. 
Pittman et al v. Lamar Life Ins. Co. ( Ss. 

$ 359. SUFFICIENCY Vf PAYMENT OR TENDER TO PREVENT FORFEITURE. 

$ 360. —— IN GENERAL 

(1). In general. 

360(1)—There being no default in payment of fire premium until after due date of note 
notice of liability under policy held ineffective. Orr et al v. National Fire Ins. Co. o 
Hartford, Conn. (S. D. 

$ 362. EXCUSES FOR NONPAYMENT. 

362—Sickness will not excuse payment of premiums on life policy. Kansas ow Life Ins. 
Ga. WR. CRE sc 5 oe dc nn. Cisncehaateamecdenss d0csdeseucedbahenacadacaus 7 

362—“Wholly and permanently disabled,” as used in life policy referring to excuse for non- 
payment of premium, does not include partial disability. Corsaut v. uitable Life Assur- 
Soc. of the United States. (Ia.) 

362—Provision for waiver of premiums during total disability should be construed to "effectuate 
evident intention of preserving insurance in case of jnability to pay premiums. Generally, 
insanity, * es does not excuse payment of premium. Levan v. Metropolitan Life Ins. 


Co. (N. ) 
§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
$ 365. —— REINSTATEMENT. 
(1). In general. 
365(1)—Application for reinstatement under life policy, and payment of_past-due premiums. 
Held not to reinstate insured, under provisions in application. Insurer =ey reject 
application for reinstatement under life policy by insured, who became sick while policy 
was lapsed. Insurer’s failure to immediately reject application for reinstatement under 
life policy held not equivalent to approval. Kansas City Life Ins. Co. v. Phillips. (Ariz.) 
365(1)—Reinstatement of policy on payment of overdue premium held not in effect new con- 
tract as affecting ability a insurer for death by suicide within year. Business Men’s 
Assur. Co. v. Scott. 
365(1)—Life policy held fi ons to cancellation for fraud because of statement aon in 
application for reinstatement after lapse. Missouri State Life Ins. Co. v. Guess. (U 
2). Condition of reinstatement. 
365(2)—Where life meena policy provides for reinstatement on evidence of insurability satis- 
factory to company and pay yment of overdue premium and indebtedness with interest, 
requirement of evidence of insurability is not to be extended beyond date of such pay- 
ments. Life insurance company, accepting insured’s signed statement that health was 
good and note and part cash for unpaid premium, held estopped to demand medical 
examination and report of health at later date as prerequisite to reinstatement. Missouri 
State Life Ins. Co. v. Westervelt. (Okla.)............. ie 
(3). Insurance of property. 
365(3)—If policy of insurance lapsed before destruction of property by fire and was then 
spepended. nothing done by insurer’s agent had effect of reinstating it. Morgan v. 
Home Ins. Co. (Ky.) ‘ 
$ 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. 
367(1)—Extended life insurance is for full_ face amount of policy, « 
statutes. Alexander v. Northwestern Mut. Life Ins. 
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367(1)—Life policy provision for automatic continuance or term insurance means that, if 
premium is not paid on due date or within period of grace, cash value of policy, less in- 
debtedness, is applied to continue policy in force for such further term as it suffices to 
purchase. Missouri State Life Ins. Co. v. Westervelt. (Okla.)......c.eeeeees 

(2). Amount available to purchase extended insurance. 

367(2)—Under option in life policy, on default in payment of premium, held “surrender 
charge” was not to be deducted from deserve, where policy was automatically continued 
and not surrendered. Under option given by his life policy on default in payment of 
oremium, to have insurance continued for term purchasable by reserve, with deduction 
or money borrowed, held deduction is to be from reserve, and not from face of policy. 
Dividend paid insured without beneficiary’s consent held not to be applied to extend 
insurance on default. New York Life Ins. Co. v. Blaylock. (Miss.)........++ee+ese+5 

367(2)—Insured’s indebtedness to insurer by virtue of premium note when it became due held 
deducted in calculating net value of extended insurance; “‘hereon.’’ Winters v. Reserve 
Loan Life Ins. Co. (Mo.) 

367(2)—Company, having right to deduct indebtedness from cash reserve of policy, and also 
from face of policy in computing extended insurance, did not waive former right by 
insisting on latter. Surplus of dividend after paying quarterly premium held not to apply 
on per diem basis to extend insurance, Insurer could deduct insured’s debt from cash 
reserve applicable to purchase of extended insurance on default in payment of premiums. 
Deducting insured’s indebtedness from both reserve and face of policy held not unlawful, 
in view of extension of insurance. Paragraphs of policy providing for cash surrender 
values and extended insurance must be construed together. Alexander v. Northwestern 
Mut. Life Ins. Co. (Mo.) 

367(2)—Provision in life policy for automatic premium loan, based on cash value, is _in- 
operative, where premium due and outstanding indebtedness equal or exceed cash value. 
Missouri State Life Ins. Co. v. Westervelt. (Okla.)...... 

§ 368. PAID-UP POLICY OR VALUE. 

(1). In general. 

368(1)—Where policy, other than North Dakota standard form, provides that, on default in 
ayment of premiums, owner is entitled to cash surrender value, or paid-up insurance for 
esser amount than face of policy, or to extended insurance for limited time and that, on 
failure to elect, insurance shall be continued as participating paid-up insurance for reduced 
amount, on lapse for failure to pay premiums policy is governed by latter provision, 
regardless of automatic provision for extended insurance in prescribed standard form. 
Young v. Mutual Trust Life Ins. Co. (N. D.) ; 

368(1)—Amount of paid-up insurance held to bear same ratio to normal paid-up insura 
actual surrender value (after deducting insured’s debt) bore to normal cash surrender 
value. Dwyer v. Metropolitan Life Ins. Co. (S. C.) 

§ 369. —— SURRENDER VALUE. 

369—Policy mistakenly permitting surrender for cash after 10 instead of 20 years, at sum 
double 10-year value in cash surrender table, held unenforceable. Hibbard v. North 


eee eee ee eee eee eee 
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XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid or Forfeit 


Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
71—To constitute waiver of forfeiture provisions of policy, election by insurer need not 

embrace elements of estoppel. Morgan v. Home Ins. Co. (Ky.) 

371—Where employer was not insurer’s agent under group insurance policy, evi 
employer agreed to waive discharge of employee making policy effective was properly 
rejected. Duval v. een Life Ins. Co. > ais 

371—Waiver of ground for forfeiture of insurance policy is unilateral, and need not be founded 
on new agreement or supported by consideration. Texas State Mut. Fire Ins. Co. v. 
Leverette. (Tex.) 

371—Where no contract of insurance existed due to violation of terms of application, terms 
of contract could not be waived. Jones v. New York Life Ins. Co. (Utah) 

§ 372. WHAT CONDITIONS MAY BE WAIVED. 


372—Insurer may waive policy provision that change of ownership of insured property will 
defeat rights of insured. Neiman v. City of New York Ins. Co. (la.) 

372—Insurer may waive provision in policy for forfeiture, in event of taking additional insur- 
ance. South v. Philadelphia Fire & Marine Ins. Co. (K 

372—Delinquency clause may be waived notwithstanding statute. Britton v. Junior Life Ins. 
Co. of Kansas City. (Mo.) 

§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 

§ 375. —— IN GENERAL. 

. In general. 

375(1)—Insurer’s agent may authorize another to sign agent’s name to form on fire policy 
consenting to assignment of interest, or may ratify such act and bind insurer. Acquiescence 
by insurer in assignment of interest in fire policy by its agent, though unauthorized, 
prevents it from claiming that it did not consent to assig. ment. Home: Fire & Marine 
Ins. Co. v. Ball. (Ky.) 

(2). Nature of agency. 

375(2)—Power and authority of general agent as to waiver are same as that of insurer. Agent, 
authorized only to solicit applications, receive premiums, and deliver policies, cannot waive 
breach of condition of policy after delivery. Agent empowered to contract without con- 
sulting insurer is “general agent’’ notwithstanding restriction of territory, and may dispense 
with policy conditions issued through his agency. London & Lancashire Ins. Co. of 
ford v. McWilliams. (Ala.) 

375(2)—Local insurance agents rovisions of fire policy as to effect of 
change of title or assignment of policy. Neiman v. city of New York Ins. Co. (Ia.) 
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375(2)—Authority of local insurance agent to extend time for premium payments was measured 
by what he was _ out to members of association as having authority to do. Rosebraugh 
v. Tigard. (Ore.) 

375(2)—Collecting agents failure to draw draft as requested by insured held not “waiver” 
by insurer of breach of — suspending ey for non-payment of notes for pre- 
miums. North River Fire Ins. Co. v. Rood ooder. (Tex.) 

375(2)—Soliciting agent could not waive provision of concurremt insurance clause regarding 
(hee) concurrent insurance. Southern Mut. Fire Ins. Co. of Yoakum v. Mazoch Bros. 

ex. 
§ 376. EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 

376(1)—In action on life insurance policy,-instruction requiring company to be bound by 
information of local agent, not communicated to its officers, contrary to policy, was 
reversible error. North Carolina Mut. Life Ins. Co. v. Kerley. (Ala.) 

376(1)—In action on life insurance policy, instruction requiring company to be bound by 
information of local agent, not communicated to its officers, contrary to policy, was 
reversible error. North Carolina Mutual Life Ins. Co. v. Kerley. (Ala.) 

376(1)—General agent has authority to waive change in or forfeiture of policy, notwitstanding 
poly provision to contrary. Block v. United States Fidelity & Guaranty Co. of Baltimore, 

Mo 

376(1)—Insurer may not, by stipulation, escape responsibility for act of agent in waiving 

igatty “ suena to questions in application. Williams et al v. Pacific States Fire Ins. 


376(1)——Soliciting agent could not by delivering policy and accepting premium waive provision 
in application that policy should not be sili if insured received medical treatment 
before delivery of policy where application limited power of waiver to specified officers. 
Jones v. New York Life Ins. Co. (Utah) 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
1). Necessity of knowledge of breach, 
377(1)—Waiver of conditions by issuance of policy will not result unless either insurer or 
authorized agent had actual notice thereof; where agent did not actually know of falsity 
of insured’s statement as to age, it was not his duty to make inquiry and misstatement 
as to age was not waived because physical appearance suggested falsity. Interstate Life 
& Accident Co. v. Bess. (Ga.) 
377(1)—Insurer, ignorant, of mortgage on automobile, did not waive provision voiding collision 
policy if automobile is incumbered without notice to it; provision in automobile collision 
policy rons insured to notify insurer of incumbrances against automobile is material 
to risk. Michigan Automobile Ins. Co. v. Van Buskirk. (Ohio) 
(2). _ What constitutes knowledge or notice in general. 
377(2)—Indesinite statements of insured as to additional insurance on car held insufficient to 
give notice that insured had, so as to waive forfeiture, taken out additional insurance. 
South v. Philadelphia Fire & Marine Ins, Co. 
(3). Facts putting insurer on inquiry. 
377(3)—Waiver of conditions by issuance of policy will not result unless either insurer or 
authorized agent had actual notice thereof; where agent did not actually know of falsity 
of insured’s statement as to age, it was not his duty to make inquiry and misstatement as 
to age was not waived because physical appearance suggested falsity. Interstate —_ & 
Accident Co. v. Bess. (Ga 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Defense of unsound health is not available to insurer, if agent in scope of employ- 
ment obtained knowledge that insured was not in sound health. American Nat. Ins. Co. 
v. Hale. (Ark.) 
378(1)—Limitations on soliciting agent’s authority in policy only held to refer to matters 
occurring subsequent to issuance and not to facts at ince _— of contract; where limitations 
on soliciting agent’s authority are in policy only, knowledge of agent is knowledge of in- 
surer. and, if policy is issued with knowledge of agent of facts rendering it a — 
thereby waives such fact or condition. Interstate Life & Accident Co. v. "hase. 
378(1)—Insurer is bound by agent’s knowledge of insured property. Neiman v. cits ~~ New 
York Ins. Co. (Ia.) 
378(1)—Knowledge of agent that insured has taken out additional insurance is knowledge 
= company, as regards waiver of forfeiture. South v. Philadelphia Fire & Marine _ 
y 
378(1)—Company issuing second health and accident policy is charged ‘with “knowledge. of 
matters in application for first. Schmitt v. Massachusetts Protective Ass’n. (Minn.).... 
378(1)—Insurer’s agent cannot be held to have known that layman of insured’s health when 
taking application. Clark v. National Life & Accident Ins. Co. 0.) 
378(1)—Insurer may avail itself of facts rendering policy void of which it knew at issuance 
of policy, where there is no claim of fraud and insurer is cautioned to read policy. Parol 
evidence of insurer’s knowledge held not admissible in suit on burglary policy to avoid 
effect of breach of warranties incorporated in policy that other insurance had not been 
cancelled or refused. Satz v. Massachusetts Bonding & Ins. Co. is ) 
378(1)—Knowledge of insurer’s agent long after policy issued that property insured had been 
mortgaged held not waiver of unconditional ownership clause. Smith v. National Ben 
Franklin Fire Ins. Co. (N. C.) 
378(1)—Knowledge by insurer of unauthorized use of building held not waiver. 
Northwestern Nat. Ins. Co. of Milwaukee, Wis. S.) 
(3). Nature of agency and authority of agent. 
378(3)—Local agent’s knowledge of mortgage before collectiig premium held not attributable to 
insurer. Prose v. Hawkeye Securities Fire Ins. Co. (S. D.) 
378(3)—Fire insurance soliciting agent has authority to bind insurer by notice as to all matters 
of fact coming to his knowledge when taking application, which bear upon risk involved 
or other questions affecting validity of policy. Soliciting agent’s knowledge, when taking 


1169 








The Insurance Law Journal, Vol. 68 





application of other insurance in excess of total concurrent insurance allowed, was knowl- 





edge of insurer. Southern Mut. Fire Ins. Co. of Yoakum v. Mazoch Bros. (Tex.)..... 1071 


378(3)—Knowledge or notice of insured’s intention to breach iron-safe clause in fire policy is 
not imputed to insurer by insured’s agreement with soliciting agent. Knowledge of insured’s 


intention to violate iron-safe clause of fire policy, acquired by inspector, should be imputed 
to insurer. Texas State Mut. Fire Ins. Co. v. Leverette. REM Da So ceseccsek en dsbe Sees 


(4). Capacity in which knowledge is acquired. 
378(4)—Avoidance of policy by chattel mortgages is not prevented by agent’s knowledge of 
mortgages acquired after issuance of policy while transacting business for other insurers. 
Prentiss Wabers Stove Co. v. Millers Mut. Fire Ins. Ass’n. (Wisc.)..........0eeeee0- 
§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 

UNDER HIS DIRECTION. 
(1). In general. 

379(1)—Insurer is estopped from claiming that error or oversight of one acting as agent in 
making representations or warranties in policy would render policy void. Insurer may not 
avoid policy because of misstatements or misrepresentations by agent, and not due to fraud 
or bad faith of insured. Insurer may not disprove truth of statements by authorized agent 


in filing up application, with knowledge of facts. Williams et al v. Pacific States Fire 
8 eee ee i ere ‘uss Vevee ees eaee on wesbeu lean eenbacksiae eee 


(5). Good faith of insured. 
379(5)—Where evidence was such that jury might find insured honestly stated facts to agent 
who filled application blanks, and requested him to fill them according to statement, 
insured cannot be charged with misstatements in applications. The insured is not 
charged with notice of a misrepresentation in the application merely because he accepted 
and retained the policy to which the application was attached. Schmitt v. United 
States Pideity 2 Guaretty” Co. Co.) 6 oes i vcccncscccnsseuvesses basbuseencase Sehes 
379(5)—Insured is not chargeable with notice of misrepresentation in application because of 


retaining policy to which application was attached. Schmitt v. Massachusetts Protective 
Gs. GD. las akan ka nedern des ncden ees teak eee ee Shae baa ees Saas aa eee ‘ 


379(5)—Applicant does not have absolute duty to read policy in anticipation of fraud or m 
take of agent. Williams et al v. Pacific States Fire Ins. Co. (Ore.).. 


§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
SNERAL, 


is- 





382. IN GE 
382—Waiver results from agreement to extend time for payment of premiums. Rosebraugh v. 
TRO: SAMA. A baa peraheasion m6 ano area seraks sae baie naa eedenaes cbSGRDSACAD SCORER ROS 
§ 384. WAIVER IN WRITING. 





384—Fire policy provision that policy is forfeited by removal of insured property without 
company’s written consent can be waived only as provided. Verbal consent of agent held 


not to estop insurer from forfeiting fire oe removal of property without written 
comeeht: Sellen vy. Dorre miver tee, Cap, CWC De ies cds ces acacancs cehedcesind 


5. —— INDORSEMENT ON POLICY. 
385—Where, by agreement of parties, new name of insured was indorsed on policy, change did 
not affect conditions and obligations of contract nor prevent recovery tor loss. Kansas 
Amusement Co. v. Maryland Casualty Co, (Kan.)...........eeeeeeees . 
385—Insurer held estopped, where insured relied on oral unperformed agreement of insurer’s 
agent, with authority to indorse policy to cover goods at new location. Franklin Fire Ins. 
a Sr en eR, PEON)’, >c 5s 055 06 4 one am die 6 20 wie ae SIE On Nin Bawa alaiode 
385—If authorized agent agrees to make indorsement of removal of goods on poilcy, and 
retains it until after loss, insurer will be liable though indorsement was not made. Aliff 
v. Atlas Assurance Co., Ltd. Cn ME cb ec saa tends es entau katewecanae S diaeues wa ‘ 
§ 387. CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 
387—Insurer is stopped to deny that property was excessively insured under fire licy 
permitting additional insurance. Hayward v. Ins. Co. of North America. (Mo.).... 
§ 388. IMPLIED WAIVER IN GENREAL, 
(1). In general. 
388(1)—Non-waiver clause in policy does not prevent waiver and should not be extended 
beyond exact terms, though it must be given fairly intended effect. Insurer held not to 
waive effect of insured’s sale of property after fire, which was breach of stipulation in 
contract, by ongemen's failure to protest. Insurer held not to have waived effect of 
insured’s sale of part of insured property, which was breach of contract. Insurer held 
not to waive effect of insured’s sale of property after — which was breach of stipulation 
e 


in contract, by repudiation of award of appraisers. Marblestone Co. v. Phoenix Assurance 
Co. of London. (Minn.) ... aad btaigthin's rte or rr ae a 
388(1)—Forfeiture of policy is waived, where insurer with notice of facts, treats it as binding. 
Melman: v; tAty o8 Mew: Sore: ime: Gos CBO 6 and ses as 058 Bac Cebakaakceweccibtickweec 
388(1)—“‘Election” to continue policy after violation by taking additional insurance arises only 
from notice, or from_taking of additional insurance on representation of agent. South v. 
Phtledeipiia Fire & Maxine Ime. Co. CE.) is:0 0666600 sas ccaecceeses ca cak oseee ins Chieae 
388(1)—When insured is induced tc incur expense in complying with policy, insurer waives 


right to forfeiture and on that ground to refuse payment of loss. Block v. United Stat 
Fidelity & Guaranty Co. of Baldimore, Di ND a iis Canin gx subse sete . nave wedding ae 


(2). Statements of officers and agents. 
388(2)—Insurer’s waiver of forfeiture provision for taking additional insurance may be in- 
ferred from agent’s consent to additional insurance. aiver of forfeiture provision for 
taking additional insurance may arise, where insured takes additional insurance relying on 
agent's assent. South v. Philadelphia Fire & Marine Ins. Co. (Ky.)....... wovceseses 

3). Acts and conduct of insurer or agents in general. 
388(3)—Failure of insurer to protest against insured’s taking out other fire insurance in viola- 
tion of policy, was not waiver of forfeiture provision. Where insurance policy provided 
that no other insurance should be taken out, and insured took out other insurance, both 
licies were in force insurance, was not evidence of waiver of forfeiture provision. 
nsurer held not estopped to claim forfeiture clause as defense, where insured had taken 
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out her insurance in violation of policy. Sargent v. Canterbury Mut. Fire Ins. Co. 
(N. 


388(3)—Insurer is estopped to insist on forfeiture of life policy after insured’s conformity to 
insurer’s course of action inducing — that forfeiture would not be incurred. Arrington 
C.) 


v. Continental Life Ins. Co. ( N. 


388(3)—Where policy requires payment of premiums in advance, retention of dividend less 
than premium installment due for 4 days after expiration of grace period, which insured 
indicated was tu be applied to reduce amount due and balance extended, does not show 
willingness by insurer to receive less than premium instaliment in advance nor waiver of 
governing policy provisions. Young v. Mutual Trust Life Ins. Co. (N 

388(3)—Act of insurer’s officers, recognizing continued validity of policy “after knowledge of 

388(3)—Insurer by its acts may waive breach of conditions by insured. 


Allen v. Jefferson 
Standard Life Ins. Co. (S. C.) 1 


breach waives right of forfeiture for such breach. Texas State Mut. 
Leverette. (Tex.) 
otcams and course of dealing as to payment of premiums. 
388(4)—Custom of accepting premiums after due held not to estop insurer from claiming 
policy was not in force when premium installment was overdue. Hartford Fire Ins, Co. 
v. Johnson. Ky. 
388(4)—Company can by method of doing business waive delinquency clause in policy. Insured 


must be considered as never delinquent, where insurer customarily accepted delinquent pay- 


ment of dues with understanding that it was regular. Britton v. Junior Life Ins. Co. 
of Kansas City. (Mo.) 


388(4)—Practice of extending notes to pay premiums or installments thereof does not waive 
fe”; i a payment of ae in advance. Peon v. Mutual Trust 
ife Ins. Co. 


Fire Ins. 


eeeee 


388(4)—Mutual association cannot assert forfeiture for delinquency in premium pay ment, if, 
by course of dealing or custom it has induced honest belief that prompt payment will not 
be insisted upon. Rosebraugh v. Tigard. (Ore.)........ 0... eee eee cece eee e ene cee eeees 
388(4)—Insurer is estopped to claim forfeiture after leading insured to believe that sending 
note, oo and pom: eta prevented forfeiture. Allen v. Jeffersom Standard Life Ins. 
‘0. 

§ 389. INSURANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 

(1). Breaches existing at time of issuance or delivery in general. ; 
389(1)—Insurer is estopped from asserting breach of conditions invalidating contract as to which 

it had knowledge at time of issuance of policy. American Nat. Ins. Co. v. Hale. (Ark.). 
389(1)—Limitations on soliciting agent’s authority in policy only held to refer to matters 
occurring subsequent to issuance and not to facts at inception of contract; where limita- 
tions on sojiciting agent’s authority are in policy only, knowledge of agent is —— of 
insurer, and, if policy is issued with knowledge of agent of facts rendering it void, insurer 
thereby waives such fact or condition. Interstate Life & Accident Co. v. Bess. ( Ga. Peewee 
389(1). If warranty is vital to contract delivery of policy with knowledge of oak does not 
work one pel to assert breach. Insurer may be estonped from enforcing a condition and 
claiming forfeiture of policy if it delivers policy with knowledge of breach of condition. 
Warranties are not restricted to facts unknown to insurer when issuing policy, but in- 
surer may rely on warranties written into policy in spite of knowledge of their breach. 
Insurer is not estopped from relying on breach of warranties incorporated in policy, by 


issuing policy with full pywletge that warranties were breach. Satz v. Massachusetts 
Bonding & Ins. Co. (N. Y.) 


389(1)—Vacancy of buildings at time of fire held no defense, where insurer’ 3 agent knew they 
— ant ied _— policy sued on was issued. Day et al v. Hustisford Farmers’ Mut. 
ns. Co. isc. 


(3). Conditions as to incumbrances. 
389(3)—Issuance of policy and acceptance of premium by agent, who knew of chattel mortgage, 
held to estop insurer from asserting invalidity of policy under stipulation that property 
was unincumbered. Lummell v. National Fire Ins. Co. (S. D.) 


389(3)—Insurer cannot rely on prevision invalidating policy because of mortgage, of which 


agent ag ene issuance of policy. Cassels v. South Dakota Threshermen’s Mut. Ins. 


389(3)_—Policies are not avoided by chattel mortgages on insured property known of by insur- 
ance agent at time policies were issued. Prentiss Wabers Stove Co. v. Millers Mut. Fire 
Ins. Ass’n. (Wisc.) 


389(3)—Insurer knowing of mortgage when yolicy_ sued on was issued held estopped to set up 
provision limiting amount of incumbrances. 


Day v. Hustisford Farmers’ Mut. Ins. Co. 
(Wisc.) 
., Subsequent breaches in continuation of existing conditions. 
389(5)—Condition held waived by general agent issuing policy with knowledge of use of 
gasoline on premises, and at a premium corresponding to risk therefrom. Right from 
waiver of gasoline clause by agent, with knowledge, issuing policy held not lost by non- 


waiver agreement, on which amount of loss was submitted to arbitration. Fidelity Phenix 
Fire Ins. Co. v. Redmond. (Miss.) 


(6). Knowledge of intent to violate conditions. 
389(6)—That automobile insured against fire was rented without driver held no defense, where 
insurer’s agents knew thereof, and additional premium was charged because automobile was 
service car. Southern Casualty Co. v. Welch Motor Co. (Tex.) 
(8). Renewal without objection. 
389(8)—Insurer continuing, and granting additional, insurance with knowledge of insured’s 
ere system, cannot complain thereof. Max L. Bloom v. Hanover Fire Ins. 


Wis 
§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND POLIC Y. 
390—Agent’s knowledge of mortgage foreclosure proceedings did not cause waiver of company’s 
right to forfeiture for failure to cancel policy and tender unearned premium. Hole v. 
National Fire Ins. Co. of Hartford, Conn. (Kan.)......... ° 
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390—Right to enforce forfeiture of policy for non-payment of premium or premium note is 
not waived by mere silence or inaction of insurer. Morgan v. Home Ins. Co. (Ky.).... 

390—Fire policy held continued in force after premium note was past_due by retention of note 
and failure to give notice of lapsed policy. Hartford Fire Ins, Co. v. Johnson. (Ky.).. 

390—Insurer waived breach of iron-safe clause in fire licy by failing to annul and allowing 
goods to be moved after notice. Act of insurer’s officers, recognizing continued validity of 


policy after knowledge of breach, wares right of forfeiture for such breach. Texas State 
Mut. Fire Ins. Co. v. Leverette. (Tex.)......cscsececccceuces Uebeces cee ceeeee babes 


(Tex.) 
§ 391. ADMISSION OF LIABILITY ‘ON POLICY. 
391—That insured’s name was included in list of claims for whisk assessment was levied held 
not to estop company from denying liability certificate. Mutual Aid Union et al. v. 


Hollandsworth. WED 12d. 0 <ictaainlw eu sledeng mite meicsae ko BOS GedREs hda kes casa b hdeedes 
$ 392. DEA. ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 






(1). In general. 

392(1)—Insurer, demanding and acce ting, or failing to return, premiums, cannot claim in- 
validity of policy because - srenalans of property of which it had notice. Neiman v. City 
ee Neen, ne Dan AAD iano a ah dds Ae ain sg MAK GOWER RES <a aNawNpeAndes aaah aeons 

392(1)—Retention of premium by insurer knowing insured_has, with agent’s consent, taken out 
nate + ee is election to waive forfeiture. South v. Philadelphia Fire & Marine 
ns. iD. UA ASSS 2Kr ne eens. Kes o RKO HES Saw aS A CNGRT OCR e ey Aen be oa eee 

392(1)—Retention of unearned premium of burglary licy held to waive right to forfeiture 
for removal to new location. Block v. United States aw & Guaranty Co., Balti- 
ROR RE. ME MED chic sx KambenwSirst6. 5d RRR Rd Se SONAR NNER 6os ce ceense's seh cre 

392(1)—Acceptance of second premium by general agent after. commencement of action. to 
rescind policy and retention thereof, for y months, estopped company from rescinding. 
‘Tenvees 208; a. 0: Pombebte. EI VA ais cine oecinn sea sale den kv es hates bastbaiecie 

392(1)—Forfeiture of life policy for deerme of premiums is waived by insurer’s un- 
—- unconditional receipt of past-due premium. Arrington v. Continenta Llife Ins. 
Go... GD: pists aon in ales CWA dae as Weel e nude Soig Sue male oe dees tinge s,5 awe wales eb ae wail ce eee 

392(1)—Where risk has once attached, and insurer before loss, accepts overdue — it 
waives right to enforce forfeiture for delinquency. Rosebraugh v. Tigard. (Ore.) 

2). Premium demanded but not paid. 
392(2)—Demand for past-due premium waives provision making insurer not liable for loss 


occurring while any part of premium was due and unpaid. Neiman v. City of New 
ieee Ree, Wo) OO Do cr tain cercedeseet aba <<omenn ee ss Suwon eeeers cesedsccessewseece 


(5)—Premium considered earned. 
392(5)—Insurer’s failure to return unearned premium on forfeited fire policy did not estop its 


claim of forfeiture, there being no obligation to return. Stillman vy. North River Ins, 
A... AP MEA So siccrseles arn sauces alain bc Sats how Cigka eraeelolave ae eee Va boner em hees aveveecatan 


(7). Suspension of risk. 
392(7)—Attempt by insurer to collect past-due premiums, subsequent to loss occurring 
during suspension of fire policy for nonpayment of premiums does not waive forfeiture 
or,reinstate policy as of time of loss. Hartford Fire Ins. Co. v. Jones et al. (Ala.) 
Retention and enforcement of note 

392(10)—Policy stipulation that insurer shall not be liable for loss while note for premium is 
unpaid may be waived by insurer’s retention of note and unconditional demand for pay- 
—. Retention and demand for payment of past-due premium note subsequent to loss 
< gees by fire and in ignorance of destruction does not constitute waiver of right 
orfeiture policy. Retention of premium note after maturity and mailing of notiec to 
aaa that policy has lapsed, and to revive it insured must pay note, * not unconditional 
demand for payment, nor does it constitute a waiver. Morgan v. Home Ins. Co. (Ky.).. 
392(10)—Fire policy held not continued in force after premium note was past due by retention 
of a and failure to give notice of lapsed policy. Hartford Fire Ten Co. v. Johnson. 
392(10)——Retention of premium held not to estop insurer sued on automobile theft licy 

from setting up breach of warranty to keep car locked. Meyer Diary en a. ¥. 
Comnecticnt Fire Ins. Co. CBS.) o0sccccscesecssccsvcscstacsgusdess sat saeeceve 
392(10)—-Retention by insurer of deposit note, after insured told insurer “he. intended to 


secure more fire insurance, was not evidence of waiver of forfeiture clause. Sargent v. 
Canterbury Mut. Fire Ins. Co. (N. H 


(11). Offer to return. 
392(11)—Agent’ s knowledge of mortgage foreclosure proceedings did not cause waiver of com- 
any’s righ to forfeit for failure to cancel policy and tender unearned premium. Hole v. 
Na MAORI FICe ARR. Gt Oe Seererene. COMM, CON s cy ccsecctsccces sie eanaecidendaees 
$ 396. “Tl. tan ~ aaa OR RETAINING PROOFS OF LOSS. 
n genera 
396(1)—Where insurer having knowledge of ass io el recognized contract in effect and in- 
vited proofs of loss after fire, it was estopped to _— that assignment voided policy. L. 
See ae es TOS W. TB, “Gs SLD oo cv cnct ockeSoccaaccddeacacessatscnas 
$397. PARTICIPATING IN ADJUSTMENT on “Loss. 


397—Non-waiver clause in policy does not away waiver and should not be extended beyond 
exact terms, though it must be _ irly intended effect. Marblestone Co. v. Phoenix 
POI TD, GE RR RN a 6. 06:5,0:55 05 SOAs Vn 4 Shh bb E0044 k 66 KAHNE KGRTES 
$97—Forfeiture from breach of condition of policy held waived by adj uster, ‘with knowledge 
negotiating for Renee, without suggesting breach. Fidelity Phenix = Ins. Co. v. 
Redmond. (Miss.) PibenseRebneeece 
$ 399. PAYMENT OF LOSS. 


399—Insurer, paying loss with knowledge of condition of title and nontransfer of policy 


to —— owner, cannot recover payment. Bremen Farmers’ Mut. Ins, Co. v. Ing- 
man. ae MINED - vi case Scbisice le nse obs sma anvaa sheeemons aah cake cee eee 
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demanding subrogation, held not waiver of invalidity of yet Commercial Mut. Fire 
: ) ° 


ns. Co. of Greene County et al v. Crawford et al.  ( . 

$§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Date of issuance of policy named in suicide clause, which was actual date of issuance 
held to control in determining one-year period, during which insurer was not liable in 
case of suicide, although policy was dated earlier to give smaller premium rate. Mutual 
Late Inu: Co. of New York v.. Meavett: (Al). 66 ici cc dics cnteeccchuctsbesecueagees 

400—Provision making policy incontestable after it has been “in force” for two years held 
inapplicable, where insured died before expiration of two years. McKenna v. Metropolitan 
Life Ans. Co. JN. ¥2 

400—Giving of notice denying liability on policy with incontestable clause held not to preclude 
insurer from subsequent suit to cancel policy on ground of fraud. Peake et al v. 
aes: Nae: Rate THK Ca: CC: GG i aise ie ee VARs Dake a Sea . 158 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE, 


§ 402. MARINE RISKS IN GENERAL. 

402—“‘Latest defect,” within terms of marine policy, does not cover lack of complete 
homogeneity in tensile strength. Bursting of steamship boiler during test required by 
law held covered by terms of marine policy. Fractures Seecioped in steamship boiler held 
not covered by the terms of a marine policy. General provision of perils clause of marine 
policy covers all “risks,” but not certainties, as wear and tear or depreciation; ‘Other 
causes.” Insurance clause of marine policy insuring against damage through latent 
defects in machinery does not cover the defects themselves, but only damage caused 
by them. Even under an “all risk” marine policy there must be a fortuitous event to 
give rise to any liability. Mellon v. Federal Ins. Co. (U. S.) 

402—Words “all other perils, losses, and misfortunes,” following enumeration_of losses in- 
sured against, held not to enlarge insurer’s liability. Union Marine Ins. Co. v. Charles 
D. Stone & Co. (U. S. 

§ 403. PERILS OF THE SEAS. 

403—Loss by water entering through opening of vessel’s seams held loss from sea peril within 
marine policy; f * James A. McAllister & Co., Inc., v. Western Assur. Co. 
of Toronto. a 

403—Insurance against “perils of the sea” covers only losses from extraordinary occurrences. 
Union Marine Ins. Co. v. Charles D. Stone & Co. (U S.)..cccccccccccccccccccccccccs 

§ 413. PROXIMATE CAUSE OF LOSS. ; 

413—Entry of water, and not negligent unloading of cargo, which caused barge seams to 
open, held proximate cause of damages. James A. McAllister & Co., Inc., v. Western 
Aaent. Co. GE Fotote. Cli. Wedoas accncagecessteacccceecdecsceud cétcicccneweegac nad 


(B) INSURANCE OF PROPERTY AND TITLES. 


$ 421. FIRE. 

421—Word “fire”? in insurance means effect of combustion, being ignition or burning but 
heat is not fire, though fire may proximately cause loss from heat. ‘Loss by fire” in 
insurance means result of ignition, and may include charring, scorching, cracking, smoke, 
or heating, though no flame be seen. ‘Fire’? in insurance means hostile fire not friendly 
fire. Fire confined to furnace held not “hostile fire’? and damage by smoking therefrom 
not “direct loss or damage by fire’ within policy. Lavitt' v. Hartford County Mut. Fire 
Ins. Co. et al. (Conn.) 

421—Credit policy requiring debtor at “date of shipment and delivery,’ to have credit rating 
refers to actual delivery, not to time of fabrications of specially manufactured; goods. 
Loss cannot be recovered under credit policy, unless debtor had credit rating as pro- 
vided in policy. London Guarantee & Accident Co., Limited, v. Empire Plow Co. (Ohio) 958 

421—Cables and wires carrying electricity from storage batteries in_telephone building held 
“other electrical appliances or devices’ within policy. Fidelity Phenix Fire Ins. Co. v. 
Tee. States Temboes Co. CRG) 5 oes ica is cewe ed cane ins tetedwentectsededdeeusetes 685 

§ 424. ACCIDENT. 

424—-Under collision policy requiring automobile to have bumpers, insurer is not liable for 
dagege resulting at time it was not so equipped. New York Indemnity Co. v. Hatcher. 


(Ky. 

§ 425. THEFT. : ; 

425—Clerk, forced by burglar to divulge safe combination, held not “‘tool,” within burglary 
policy covering loss from forcible entry of safe with tools. Burglar’s unsuccessful use 
of tools on safe before extortion of combination from jewelry clerk held not sufficient to 
bring loss within burglary policy. Komrof v. Maryland Caseatty Ca (Coma.). os. .cees . 

425—Loss sustained by damage caused to cash register and brick wall held not recoverable 
under burglary policy. ‘Goudie et al v. National Surety Co. (Mo.)...........-.ceeeees 

§ 427. PROXIMATE CAUSE OF LOSS. ; 

427—Where only one concurring cause of loss is insured against, and damage by perils 
respectively can be discriminated, each party must bear his proportion. Where only 
one concurring cause of loss is insured against, and damage by each cause cannot be 
distinguished, party responsible for dominating efficient cause is liable for loss. When 
an efficient cause nearest loss is peril expressly insured against, insurer is not relieved 
from responsibility by showing that property was brought within such peril by cause not 
mentioned in contract. Lummell v. National Fire Ins. Co. (S, D.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOYEE. 

430—Indemnity policy covering losses in financing automobile dealers held not to insure 
against loss of profits. Finance company sustained no loss within indemnity policy by 
exchanging fictitious obligations issued before date of policy for equally worthless obliga- 
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ag thereafter. Penn National Hardware Mutual et al v. General Finance Corporation. 


( +) 

§ 432. NONPAYMENT OF DEBT INSURED 

432—Indemnitor’s liability to holder of single note held not on by fact that bond cov- 
ered twelve notes. Sokoloff v. Fidelity & Casualty Co. of New York. (Pa.) 

§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—Insurer held liable, where minor driver’s application for license was signed by insured, 
notwithstanding driver’s errand was personal at time of collision. Lackey v. Olds & Stoller 
Interexchange. (Cal.) 6 

435—Insurer’s liability under master policy becomes fixed at time of injury to employee, and 
warts be enforced after termination of employment. Murray v. Metropolitan Life Ins. Co. 

iss.) 

435—Insurer contracting to indemnify insured against claims for injuries by persons engaged 
in designated work is liable for injuries of employee of another doing part of work, 
though neither employee nor employer were under Kansas Workmen’s Compensation Act. 
Liability of insurer under contract indemnifying insured against injuries suffered by 
employee is unaffected because liability is indirect or that insured had indemnified co- 
employer against such injuries. Swanson et al v. Georgia Casualty Co. (Mo.) 

435—Jitney 18 miles from Atlantic City at time of accident held an autobus operated within 
“vicinity” of such city, within liability policy. That insurer’s obligation under liability 
policy sued on was greater than outros by statute held no defense. MacClellan v. 
General Casualty & Surety Co. (N. 


eeeee 


435—Protection and indemnity policy hel ‘- cover loss of life from negligence of ship- 
owner, unless so gross as to amosnt te wilful wrong. Hanover Fire Ins. a of New 


York v. Merchants’ Transp. Co. (U 
§ 436. NEGLIGENCE OF INSURED. 
436—Under protection and indemnity policy gross negligence of insured would constitute 
fraud against insurer. Hanover Fire Ins. Co. of New bisa v. Merchants’ Transp. Co. 


( 

8 437. WRONGFUL ACTS OF INSURED. : 

437—Insurer held not liable for cost of defending suit for —- injury by truck 
operated by girl less than 16 years old. Mitzner v. Fidelity & Casualty Co. (Ind. 


(E) ACCIDENT AND HEALTH INSURANCE. 


§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
<a, am general. 

451(1)—Policy covering accidents to insured “‘while walking or standing on public highway’ 
held not to indemnify insured, where he was run ort oo being thrown from motor- 
cycle. Laporte v. North American Acc. Ins. Co. a.) 

451(1)—Policy covering accidents to insured “‘while Sale ng or standing on public highway” 
held not to indemnify insured, where he was oe over after being thrown from motorcycle. 
Laporte v. North American Acc. Ins. Co. a 

451(1)—Street railway switch tender, killed by snaseubis. held not *Kilied while “working” on 
public Mgtway within exception of accident policy. "Best v. North American Accident 
Ins. Co. (N 

451(1)—Insurer held not liable under policy insurance against death caused by “burning of 
a building’ where insured’s dress caught fire from burning linoleum. Arnold v. Travelers 
Ins. Co. of Hartford, Conn. 

451(1)—Injury from broken toe held not within, indemnity, in case member should — a 
leg.” 100% American Local Mut. Life & Accident Ass’n of El Paso v. Work. (Tex.) 

(2). Walking or being on railway or bridge. 

451(2)—Street railway switch tender killed while tending switch on city street, held not killed 
on “railroad right of way’? within accident pay: Street railway switch tender, killed 
while tending switch on city street! held not killed on railroad gent of way, within acci- 
dent policy. Best v. North American Accident Ins. Co. (N. Y.) 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

452—Accident policy covering only accidents suffered while riding in certain conveyances held 
not to cover accidental death by aeuaiie. Rhodes v. United States Casualty Co. (Ark.) 

452—Policy covering injuries by wrecking of vehicles or by being accidentally thrown there- 
from included horse-drawn vehicle, without reference to its being wrecked. Death of 
insured, accidentally thrown from log cart and struck by log, held covered by Policy cover- 
ing injuries when accidentally thrown from vehicle, Insured “fon” log cart is “within” 
vehicle under policy insuring ar accidents by being thrown from within vehicle. 
tinental Life Ins. Co. v. Wilson. (Ga.) 

452—Policy covering accidents in which insured was thrown from “Motor-driven car” held 
not to cover injury, where he was thrown from motorcycle. Laporte v. North American 
Ace. Ins. Co. (La.) 

452—Policy covering accidents in which insured was thrown from “motor-driven car” held 
not to cover injury, where he was thrown from motorcycle. Laporte v. North American 
Bee: See Tat, ERS 3 Ki caka.d deed ear sas skoad vans Gene ate 

452—Accident insurance Policy, covering death in wreck of “Motor driven ¢ car,” held ‘not to 
include motorcycle. Salo v. North American Acc. Ins. Co. (Mass.).. 

§ 453. RISKS OF OCCUPATION OR EMPL OY MENT. 

453—Street railway switch tender held not a “watchman” within accident policy, excluding 
watchmen from provisions of policy. Best v. North American Accident Ins. Co. (N. Y.). 

§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

455—Injury or death, though unexpected result of intentional act, is not —" by “accidental 
means.” Curry v. Federal Life Ins. Co. (Mo.) 

§ 457. POISON “OR CONTACT WITH POISONOUS SUBSTANCES. 

457—Accident insurance certificate held to exempt insurer from liability for death from acci- 
dentally swallowing poison, whether — or unconsciously taken. Miller v. win 
Wayne Mercantile Acc. Ass’n. (Ind. 


eee ee ee eeeeee * 


Cee wees eeee 


eee eee eee eee eee ey 


108 


"21097 


299 


99 





Topical Index 


455—Ptomaine poisoning or acute indigestion is “external, violent and accidental means’ of 
death within accident policy. ‘Accident’ within accident policy, is event happening 
without human agency, or unusual event not expected by insured. Newsoms v. Commercial 
Casualty Ins. Co. 

$ 461. ah ie OR UNNECESSARY EXPOSURE TO DANGER. 

n genera 

461(1)—Voluntary act not necessary, which requires exposure to known ver) is “Voluntary 

Exposure to Unnecessary Danger.” Landau v. Travelers Ins. Co. (Mo 
(2). Entering or leaving moving conveyance. 

461(2)—Accident policy, providing for single indemnity in case of death while on steps of 
street car, held not to license insured to voluntarily expose himself to unnecessary 
danger while getting on or off ear. Landau v. Travelers’ Ins. Co. (Mo.).........+.+ se 

461(2)—Exemption of liability of insurer for death by voluntary exposure to unnecessary 
danger applies while insured is on steps of street car, though policy further provided 
for single liability in such case. Landau v. Travelers Ins. Co. (Mo 

§ 464. INTENTIONAL INJURIES. 

464—In action on accident policy, evidence held to show conclusively that death resulted 
from intentional shooting with revolver; under policy providing that it did not cover 
injury from intentional act of insured or other person, company was not liable for 
death resulting from another person’s intentionally shooting imsured. Fernando v. 
Costes. | Cassauy Co (COS ooo cdc vcdnact kecnedcciat re spanemuke enna 

464—Petition in language of accident policy, specifying particulars of death of insured 
from beating by robbers, held sufficient on demurrer; death by intentional act of robbers 
held within terms of accident policy. Baker v. Standard Acc. Ins. Co. (Okla.) 

§ 465. SUICIDE OR SELF INFLICTED INJURIES 

465.—Under Colorado statute, suicide while insane is death by “accidental means.’ 
rado statute held to preclude insurer from demying liability under accident nt if in- 
sured committed suicide while insane more than one year after date of policy. Busi- 
ness Men’s Assur. Co. v. Scott. ( -) 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. . 

466—Accident policy held to cover only accidents acting as immediate agency in production 
of loss. Standard Acc. Ins. Co. of Detroit, Mich. v. Hoehn. (Ala.) 

$467. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED BY 

ACCIDENT. 

467—Insurer held not liable under accident policy, for loss of foot, amputated more than month 
after accident. Provision of accident policy denying recovery for loss occurring more than 
month after accident held not void. Clark v. Federal Life ins. Co. (N. C.) 


XIII. Extent of Loss and Liability of Insurer. 


(B) INSURANCE OF PROPERTY AND TITLES. 

§ 494. PARTIAL LOSS IN GENERAL 

494—In action on fire policy, amount of partial loss held prove ascertained by deducting 
value of salvage from agreed valuation in policy, rather than from value fixed by appraisal. 
Aiken v. Home Ins. Co. (S. 

§ 495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY- LAWS 
OR CHARTER. 

495—Policy held to provide indemnity to extent of $3,000 for each separate burglary loss, 
and 2 lino liability. Block v. United States Fidelity & Guaranty Co. of Balti- 
more, J .) 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 500. —— VALUED POLICIES. 

500—Valued policy act did not repeal standard policy, as respects movable property. Policy 
limiting insurer’s liability for any agreed loss or damage to proportion amount of 
olicy bore to a named sum termed “expressed valuation,” held not a ‘“‘valued policy.” 
focmmie must pay par value of valued policy, where partial loss exceeds expressed valuation. 
Valued policy statute applies only to property immovable by destination. Exclusive provi- 
sions of statute fixing value of movable property and liability, of insurer therefor are binding 
on both insurer and assured. Provisions of fire policy establishing valuation of movable 
property and method of arriving at ae and loss are void, if contrary to statute. In- 
surance on movable property must — with statute, and value of property must be 
ascertained as of date of fire. Insured cannot be required to compensate loss sus- 
tained with value of undamaged portion of property insured, which remains property 
e ee Lake Arthur Dredging Co. Inc. v. Mechanics Ins. Co. of Philadelphia. 


500 Fire oy on growing sugar cane, with rider providing definite method for ascertaining 
loss, held valued policy. Tinguaro Sugar Co. v. Knickerbocker Ins. Co. of New York. 


¢ -) 

§ 501._ INSURANCE OF PART OF VALUE. | 

501—Coinsurance rider, requiring insured to maintain certain insurance on property, held void, 
where neither it nor request was signed by insured. Neiman v. City of New York Ins. 


Co. (ia.) 

§ 502. AMOUNT ‘OF DAMAGE TO PROPERTY. 

502—In action on fire insurance oy, damages cannot exceed actual cash value of property at 
time of loss, less its value after fire, and in no event should exceed what it would cost 
owner to repair or oe with material of like kind and quality. Firemen’s Fund Ins. 
Co. v. Box. ( 

§ 504. EFFECT OF OTHER INSURANCE, 

504—Provision that company should not be liable to greater extent than amount insured 
for to whole insurance entitled insurer to prorate with another policy in name of former 
owner, although for lack of proper transfer, such other insurance was not available to 
holders of policy in question. Fisher v. Phoenix Assur. Co. of London. (N. J.)...... 246 
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§ 505. DUTIES OF INSURED AFTER LOSS. 

505—Insured, by selling property, held to lose right to recover damages to it, having breached 
Stipulation in fire policy reserving optional right to insurer to take property fe at — 
value or replace it. Marblestone Co. v. Phoenix Assurance Co. of Lo Minn.) 

505—Insured cannot recover for loss of cheese under fire policy, if tin was caused 
by his negligence. Insurer may be liable for spoilage of property after fire, where 


owner exercises reasonable care for its preservation. Maravas v. American Equitable 
Assur. Corporation. (N. H.) 


(C) GUARANTY AND INDEMNITY INSURANCE, 


§ 512, LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 

512—Insurer having undertaken defemse of suit for insured, cannot withdraw on theory 
that it had mistaken pote of obligation under policy. a: v. United Auto In- 
demnity Exchange. (O 

§ 514. DAMAGES INCURRED OR PAID. 

514—Where insured is clearly liable, refusal of insurer, after undertaking defense, to settle 
unless insured contributes portion of required amount must be made in good faith. Insured 
may enforce claim to indemnify under insurance policy, though liability was not estab- 
lished by judgment; settlement of claim of injured Py is prima facie evidence of liability 
of holder of indemnity policy and amount thereo! Mendota Electric Co. v. New York 
Indemnity Co. (Minn.) 

514—Workmen’s compensation policy obligating insurer to ‘satisfy | any final judgment against 
insured on claim covered by policy does not require judgment against insured as a 
condition of insurer’s liability, but is an agreement to satisfy such judgment. Judgment 
against insured for claim for injuries to employee held unnecessary to enable insured 
to recover under policy indemnifying it _ claims for injuries to employees. 
Swanson et al v. Georgia Casualty Co. (Mo.) 

514—Amount of insurance against loss or damage by reason of liability is not available 
until insured pays loss. Policy containing general language in reference to indemnity 
or liability will be construed as insuring against liability, rather than resulting loss, in 
absence of “no action” or similar cause. Pickering v. Hartsock. (Mo.) 

514—Automobile insurance policy held contract of indemnity, limiting recovery to actual loss 
proved. Hamilton Fire Ins. Co. v. Greger et al. Y.) 

514—Where accident indemnity policy provided for interest from date of judgment, 
surer is not liable for interest from eath of party injured. Cleghorn v. Ocean Accident 
& Guarantee Corporation. (N. 

514—Provision of automobile sihtenane insurance policy, exempting from liability for loss paid 
by car owner except “after actual _— of the issue” held waived. Jaloff v. United Auto 
Indemnity Exchange et al. (Ore.) 

514—Insurer held not relieved from liability on indemnity policy because insured paid damages 
after insurer agreed that they were reasonable. Thomas v. Employers’ Liability Assur. 
Corporation, Ltd. (Pa.) 

514—Statute relating to insolvency of insured_under automobile policy does not sony to 
cases in which insurer is party to action. Ducommun vy, Strong et al. (Wisc 


(D) LIFE INSURANCE. 

§ 515. AMOUNT PAYABLE ON DEATH. 

515—Suicide within year held to preclude recovery on insurance contract, having incontestable 
clause and providing that company should not be liable, where suicide occurred within one 
year. Provision restricting tiability: 3 in case of suicide held not repugnant to promise to pay 
policy in event of death. Restrictive clause held _ effective, though printed in smaller type 
than clause promising to pay face of policy. Provision restricting liability, in case of 


suicide within one year, held valid, under statute. Howard v. Missouri State Life Ins. 
Co. 


(E) ACCIDENT AND HEALTH INSURANCE, 

§ 524. TOTAL DISABILITY. 

aay oh under policy providing compensation for total and _ permanent disability 
oa = “ex only me disability is both total and permanent. Shipp v. Metropolitan 
ife Ins ‘0 

§ 525. CONFINEMENT TO HOUSE OR BED AND UNDER CARE OF PHYSICIAN. 

525—Facts held to bring insured within provision of health policy providing for compensation 
for house confinement. Van Dusen v. Interstate Business Men’s Ass’n. (Mich.)........ 

525—Insured held strictly and continuously confined within house, and under doctor’s care 


therein, though she visited doctor an dexercised, accompanied by another. Stewart v. Con- 
tinental Casualty Co. (W 


ash.) 

§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 

527—“‘Automobile indorsement” on accident policy insuring against accidental injury while 
riding in private car, held to cover death caused by leaping from car out of control on a 
steep tnountain road. Wright v. AZtna Life Ins. Co. aa peMdt asin Ceawete Vet eeh ee ewene 

§ 529. DEATH FROM ACCIDENT 

529—Death from “milk sickness” or alkali poisoning from drinking milk from cows which 
had eaten_goldenrod is within life policy with double indemnity for death from “Injury 
ahrough External, Violent and Accidental Cause.” Buel v. Kansas City Life Ins. Co. 


eee eer ewes eeee 


XIV. Notice and Proof of Loss. 


§ 539. TIME FOR NOTICE AND PROOF. 
(1). In general. 
539(1)—Contract limitation of time for proofs of loss under accident insurance policy ig valid, 


in oe of statute. Peters v. Order of United Commercial Travelers of America. 
owa 
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(5). Effect of failure or delay. 
539(5)—Delay in serving proof of loss held not to make automobile policy void. North British 
& Mercantile Ins. Co. v. San Francisco Securities Corp. (ATriZ.)....0...e eee ceeceeecees 
539(5)—Insured’s failure to make proof of total loss held not to defeat recovery, where 


evidence shows insured reported loss promptly to agent. American Ins. Co. v. Rector. 
(Ark.) 


6). Excuses for failure or delay. 
539(6)—Insured held presumed entitled to a of clause waiving premium during disability. 


Levan v. Metropolitan Life Ins. Co. (N. C.) 
§ 542. eo TS — PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 
1 n genera 

5480)) nana of proper notice and proofs of loss held not limited to time of 
proof; proof of loss by theft prepared by insurer’s agent held sufficient. Dowden v. United 
States eins O Grats Ce... Cs cake cdibasstumnnnctcheesthucktete cacneaeebhs 

C= by insured for reimbursement, in action on indemnity policy, held good 

m demurrer. Mendota Electric Co. v. New York Indemnity Co. (Minn.) 
$42(1)—-Information in proof or loss under burglary policy held not 1equired to be obtained 
from books and papers kept by insured. Burglary policy requiring insured to keep books 
and accounts does not require proof of loss to be made in any particular manner. Goudie 
et al v. National Surety Co. (Mo.) 

542(1)—I nsured need only substantially comply wie clause relating to proofs of loss. Liverpool 
& London & Globe Ins. Co. v. Dillon. (U. 

542(1)— ‘Proofs of loss” in a policy is a etek term, meaning formal proofs on prescribed 
forms; ‘‘due proof of loss.” Failure off insured in accident policy to demand payment of 
indemnity each eight weeks during disability, as permitted, held not to preclude recovery 
of accrued payments. Standard Acc. Ins. Co. v. Bennett. (U. S. 

(2). Description and value of property destroyed and amount of loss. 
542(2)—Proofs of loss, containing jonemneny and statement of purchases and sales, held sufficient 
Liverpool & London & Globe Ins. Co. v. Dillon. (U. S. 

§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 

550—Proof of loss under insurance policy, having been prepared by insurer’s soos agents, must 
be construed most strongly against them. offenetti v. Mellor et al. (Il 

§ 553. FRAUD OR FALSE SWEARING. 

(1). In general. 

553(1)—Insured, fraudulently misrepresenting quantity or value of property loss in proof 
¢ om, held < entitled to recover anything. Domagolski v. Springheld Fire & Marine 
ns. Co. ( Y.) 

§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS AND 

OBJECTIONS 
555. IN GENERAL. 
555. Failure to give insurer against automobile accidents prompt written notice as required by 
a ceases C - defense if waived. Di Francesco v. Zurich General Accident & Liability 
ns. Co. “ one eeaeeoes 
§ 556. —— OWERS OF OFFICERS OR, ‘AGENTS. 
In general. 

556(1)—General agent may waive or excuse performance of duty of insured consequent on loss. 
Agent held, in view of certificate of authority and evidenc, to be general local agent of 
insurer with apparent authority to waive making of proofs of loss. London & Lancashire 
Ins. Co. of Hartford v. MvWilliams. (Ala.) 

556(1)—Further proof of loss held waived by statement of insurer’s general manager, not- 
withstanding provision of policy against waiver. Farmers’ & Merchants’ Bank v. Hart- 
ford Fire Ins. Co. Idaho.) 

(2). Powers of adjusters. 

556(2)—Adjustez of insurer against automobile accidents, who was given oral notice of acci- 
dent, and acted thereon, so that insurer was not prejudiced, held to have authority to 
waive written notice of accident. Di Francesco v. Zurich General Accident & Liability -_ 

‘0. 
$ 558. —— IMPLIED WAIVER IN GENERAL. 
1). Acts and conduct in general. 

558(1)—Insurer’s adjuster or attorney, who performed services for one insured against auto- 
mobile accident, not subject to reasonable explanation unless insurer waived written notice 
of accident, cannot annual waiver by mere denial of waiver. Di Francesco v. Zurich 
General Accident & Liability Ins. Co. (Conn.) 

558(1)—Substantial proof of fire Icss having been accepted by insurer, formal proof held 

waived. Orr et al v. National Fire Ins. Co. of Hartford, Conn. D.) 
558(1)—Proofs of loss held furnished to insurer, where local agent, after receiving them without 
authority, forwarded to company, which retained and acted on them. Liverpool & London 
& Globe Ins. Co. v. Dillon. (U: S.) 

558(1)—Assured may prove, by parol that proof of loss was waived by insurer, notwithstanding 
agreement that insurer’s investigation of fire and ascertainment of loss should not waive 
rights of either party. Hartford Fire Ins. Co. v. Ferguson. (Wisc.) 

(4). Failure to furnish blanks. 

558(4)—Failure of insurer to furnish blanks for fiiling proof of loss when notified of theft of 

automobile held “waiver” of proof thereof. Davis v. Yorkshire Ins. Co. 
559. DENIAL OF LIABILITY. 
(1). Insurance of property. 

$59(1)—Insurer’s denial of lisbility waives proof of loss ~~ time limit for payment a 
authorizes immediate suit. Matton v. Seaboard Ins. CN. C. 

$ 560. FAILURE TO OBJECT OR TO STATE. “GROUND OF oBjEcTION. ° 

(1). In general. 
560(1)—Insurer cannot, after time for making proof of loss, contend proof furnished 


was insufficient a receiving, apparently sufficient information. American Ins. Co. 
v. Rector. (Ark. 
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560(1)—Insurer waives defects in proofs of loss by retaining and acting on them without 
protest. Liverpool & London & Globe Ins. Co. v. Dillon. (U. S.) 
(3). Specifying ground of objection as waiver of other grounds. 
560(3)—Insurer cannot deny liability on ground of insufficient proof of loss, where insured 
signed paper furnished by insurer’s agent, and adjuster was sent to inspect debris, and 
liability was denied on other grounds. Lummell v. National Fire Ins. Co. (S. D.) 
561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 
561—Company cannot defend because proof of loss was not furnished, if authorized agent, 
within time specified, negotiates for settlement. American Ins, Co. v. Rector. (Ark.) 


XV. Adjustment of Loss. 


§ 563. EFFECT OF PROVISIONS OF POLICY IN GENERAL. , , 

563—Minnesota standard fire insurance policy held to give insured as well as insurer right 
to appraisal. Abramowitz v. Continental Ins. Co. (Minn.) 

§ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. . 

565—lInsurer’s adjuster’s authority is usually limited to ascertainment and adjustment of 
loss. National Union Fire Ins. Co. of Pennsylvania v. Richards. (Tex.) 


§ 567. EE TMON. OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 


567—Agreement in fire insurance policy to submit to an appraisal and award is nothing more 
than an agreement to submit to an award, in accordance with statute. Aiken v. Home 
Ins. Co. (S. C.) 

§ 568. DEMAND OF APPRAISAL OR ARBITRATION. 

$68—Written demand for appraisement held condition precedent for appraisal and award under 
fire policy providing therefor; in presence of demand for appraisement under policy making 
appraisement optional assured held entitled to sue for fire loss without appraisement. Fire 
Association of Philadelphia v. Agresta. (Ohio) 


§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1). Forms, requisites, and validity of award in general. 
574(1)—Award of insured’s appraiser and umpire held valid where appraisers disagreed but 
insurer’s appearance did not make his position known. Marblestone Co. v. Phoenix Assur- 
ance Co. of London. (Minn.) 
574(1)—Award of referees as to loss under fire policy is void, unless all questions sub- 
(3). Partiality or other misconduct of ar itrators or appraisers. 
574(3)—Award not participated in by insured’s appraiser because of partiality of appraiser 
named by insurer held ey rejected in suit on policy. National Fire Ins. Co. of 
Hartford v. Bennett. (Ga.) 
mitted a-= covered. Maravas v. American Equitable Assur. Corporation. (N. H.).... 
(5). Effect of award in general. 
574(5)—Award sued on having been adjudged invalid, it cannot fix amount due under polic 
as basis for action where award was a ———e invalid, suit on policy independent of awar 
in absence of allegation that insurer refused to proceed further with appraisement, held not 
maintainable. Insurance Co. of North America v. Folds. (Ga.) 
574(5)—Proper award on reference as to loss ernie parties to fire policy. Maravas v. 
American Equitable Assur. Corporation. (N. 
574(5)—In action on fire _ which recited an cl valuation, finding of a lesser sound 
value by appraisers held not binding. Aiken v. Home Ins. Co. (S. C.) 


sees 


. Actions to set aside award. 
574(7)—Threat by assured’s attorney to sue appraiser if he made certain award, not shown 
to have influenced appraiser, did not authorize inference that it caused failure of appraisers 
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to agree. Globe & Rutgers Fire Ins. Co. v. Jewell-Loudermilk Co. et al. (Ga)... 2200s 1042 


574(7)—In action to enforce award of arbitrators selected pursuant to fire insurance polic 
books and records kept by insured not shown to be relevant are not admissible aely 
because used by arbitrators. Kaufman Jewelry Co. v. — Ins. Co. of Newark, 
N. J. (Minn.) 

§ 575. FAILURE OF APPRAISAL OR ARBITRATION. 

575—-Insured submitting to appraisement of loss, could sue on policy on appraisers failing to 
agree, and no demand for further appraisement. Globe & Rutgers Fire Ins. Co. v. Jewell- 
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575—Failure of insurance appraisal, as shown by determination of appraisers “that damage 
to cheese by fire could not be determined, did pet revent recovery by action. Mara- 
vas v. American uitable Assur. Corporation. » AD 

§ 579. SETTLEMENT BETWEEN PARTIES. 

579—Agreement in proof of loss that payment of claim to insurer’s local agents should be 
settlement thereof held not binding on insured. Toffenetti v. Mellor et al. (lIIl.) 

§79—On denial of liability under burglary policy acceptance of less than claimed, and re- 
ceipt for complete paigmant, showed full settlement. Abrams v. Underwriters at 
Lloyds, London. (Minn.) 

579—Policyholders, who proved loss based on prorating with another policy on which they 
were not entitled to collect, and accepted draft on such basis, were not entitled to claim 


more than such draft, though it was tendered back before suit. Fisher v. Phoenix 
Assur. Co. of London. (N. J.) 


579—Where policy provided double indemnity for accidental death, acceptance of amount 
named in policy, in full settlement was not “‘accord and satisfaction,” barring oes 
of double indemnity for accidental death. Buel v. Kansas City Life Ins. Co. (N. 


579—Agreement by insured to accept less sum than amount claimed in satisfaction of fire 
loss constituted new contract binding on insurer. Adjustment of loss under fire insurance 
licy creates ne\z contract on which action for recovery of loss is based. Corsicana Ware- 

ouse Co. v. North River Ins. Co. (Tex.) 
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XVI. Right to Proceeds. 


§ 580. ee PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(2). Sreueety subject to mortgage or other lien. 
580(2)—Whexe building, insured by owner, who was mortgagor, burned, and proof of loss 
was made and filed, mortgagee, to establish and enforce lien under Rev. St. c. 53, § 69, 
need only give insurer required notice and begin trustee process to enforce lien witihn 
60 days after loss. Letters to insurer by mortgagee of a nee after fire held 
insufficient notice to establish mortgagee’s lien under statute. Mortgagee whose lien against 
insurance has not taken effect cannot prevail over subsequent mortgagee who has estab- 
lished his lien in manner provided, —e mortgagor’s consent. Lien of mort- 
gagee of insured property under Rev. St., c. $69, may be enforced, though suit is 
brought on notes not yet due, in view- of sani 70. Statutory enactment preceding 
making of note, advancing time of payment to extent of insurance > mestenaed uildings, 
held not to impair its obligation. Pittsfield Nat. Bank v. Dyer et al. (Me.) 
3 581. POUR TO OR FOR BENEFIT OF M RTGAGEE OF PROPERTY 
581—Under loss payable clause mortgagee may recoevr, holding surplus over debt for bene- 
fit of insured. Mortgagee under loss payable clause held appointee of insured, with 
right ‘to recover measured by that of insured. Farmers’ & Merchants’ Bank v. 
ford Fire Ins. Co. (Idaho.).......... 
581—Where insured was not entitled to recover on fire policy, persons ening wate the “‘loss 
ae clause could not recover. Dawson et al. v. Concordia Fire Ins. . of Milwaukee. 
581—Second mortgagee, buying at foreclosure sale under second mortgage, and redeeming “from 
foreclosure of first mortgage, was entitled to insurance under pe icy payable to first mort- 
gagee, as its interest might appear. In re Hackbart et al. 
581—Insurer in paying fire loss on automobile can only char rge raaaaak with amount paid 
finance company to discharge note against car as of date of pa 4h without interest or 
attorney’s fees. Bull Dog Auto Fire Ins. Ass’n v. Brown. (Tex.) : 
581—Policies taken out direct to mortgagees as intended ma 7, after loss, as against insurers, 
be treated as taken out in different form. Prentiss abers Stove Co. v. Millers Mut. 
Fire Ins. Ass’n. (Wisc 
§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
$ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 
585(1)—On death of insured, rights of beneficiary become absolute, New York Life Ins. 
o. v. Bidoggia et al. (U. S.) 
585(1)—Right of beneficiary to claim contract of insurance is coextensive with right of 
insured. Jones v. New York Life Ins. Co. (Utah.) 
(4). Policy payable to wife and children. 
585(4)—Where insurance is taken on life of husband or father for benefit of wife or children, 
or both, while they are living, he can exercise no power of disposition therefor, without 
their consent nor has he any interest therein of which he can avail himself where insur- 
ance is taken on life of father for benefit of wife or children, or both, father’s personal 
representatives, on his death o his creditors have no interest in proceeds of insurance. 
Johnson v. Roberts et al. (Okla.) 
586. — VESTED INTEREST OF BENEFICIARY. 
586—Beneficiary may by contract with insured acquire a vested interest. Where designa- 
tion of beneficiary is made pursuant to agreement founded on sufficient consideration, 
beneficiary so designated acquires a vested interest. McDonold v. McDonald. (Ala.).... 
586—Beneficiary of life policy is not party to contract, and interest where right to change 
beneficiary is reserved, is mere expectancy of uncompleted gift. Mutual Ben. Life Ins. 
Co. v. Clark et al. (Cal.) 
586—First beneficiary acquires vested right to proceeds on insured’s death without havin 
change of beneficiary indorsed on policy. lark v. Metropolitan Life Ins. Co. (Me. 
586—Wife, beneficiary in life policy, held not to have vested right as under an absolute assign- 
ment. an as such has no vested interest in policy. New York Life Ins. Co. v. 
‘ook, ic’ 
587. CHANGE OF BENEFICIARY. 
se op coe! assignment of life policy held not to work change of beneficiary. Insured must 
follow provisions of policy in making change of beneficiary. Mutual Ben. Life Ins. Co. v. 
Clark et al. (Cal.) 
587—Insurer cannot destroy first beneficiary vested rights by waiving requirement of indorse- 
ment of change of beneficiary on policy. Indorsement of change of beneficiary on policy. 
sued on at law, cannot be regarded as mere —-> act, treated as done if insured did 
all he could. Insured held not to have done all he could, so as to authorize court to 
—— prange of eeny complete, though not indorsed on policy. Clark v. Metro- 
politan Life 0. e. 
387—Insured held to have done everything in power to change beneficiary in policy in wife’s 
possession, and new beneficiary entitled to proceeds. Holder of life policy held entitled to 
change eine in favor of others than wife, who was ne sued for divorce. 
York Life Ins. Co. v. Cook. (Mich.) 
587—Where insurance is taken on life of husband or father for benefit of wife or children, 
or both, while they are living he can exercise no power of disposition therefor, without 
their consent nor has he any interest therein of which he can avail himself where insur- 
ance is taken on life of father for benefit of wife or children, or both, father’s personal 


resentatives, on his death or his creditors have no interest in Proceeds of insurance. 
Sean v. Roberts et al. (Okla.) 


payable to insured’s estate, and ee ae cael for another’s use. Insured’s est 
that proceeds of policies, payable to his estate, be paid to his sister, held not ara sree 
delivery, but change in beneficiary. Myers v. Eckerson. ) 
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§ 590. ——- RIGHTS OF CREDITORS. 
590—Where insurance is taken on life of husband or father for benefit of wife or children, 
or both, while they are living he can exercise no power of disposition therefor, without 
their consent nor has he any interest therein of which he can avail himself where insurance 
is taken on life of father for benefit of wife or children, or both, father’s personal repre- 
resentatives, on his death, or ~ creditors have no interest in proceeds of insurance. 
ee ee a. ae. Se ee ern REE Se eS eee opanclean 
§ 591%. INDEMNITY INSURANCE, 
5914%4—Persons injured outside city held entitled to sue on liability policy, ne of 
statute requiring policy covering injuries suffered while seal le was being operated 
on streets thereof. MacClellan v. General Casualty & Surety Co. (N. J.) -e- 320 
59144—Where contract indemnifies against liability for injuries to others, right of_ action 
against both principal and surety accrues when injury occurs. — v. Carolina 
ut. Casualty Ins. Co. (N :) “eva 
5914%4—Code, authorizing action against insurer by one recovering judgment, “is “limited to 
person injured by negligence of insured. Husband cannot sue insurer for loss of society 
and services of wife injured by negligence of assured. New Amsterdam Casualty — v. 
Nadler. (Ohio) . 
5914%— Statutory authority to proceed directly against liability insurer, where return as. to 
insured is ‘‘not found.” Does not permit suit against insurer on policy issued to non- 
resident in foreign state. Coderre v. Travelers Ins, Co, (R. I.) 
591%4—That policy contained recital that insurer was created under statute relating to 
exchange of “indemnity”? insurance did not change nature of obligation assumed when 
ner was issued. Insurer was not relieved — direct liability on automobile policy 
y use of word “indemnity” in personal injury an roperty rider. Under statute 
viding for direct liability of insurer, person ‘named may sue operator of automobile 
see. Dees: - W. Gare SE Gh CUP oi ice ccak cou edeawseuncdtecdsccteoctssdsds 930 
§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 
594—Assignment of part of insurance money without acceptance by insurer, held not to give 
assignee cause of action against insurer. Henry Clay Fire Ins. Co. v. Denker’s Ex’x. 
594—Provision of ‘ame | prohibiting assignment after loss would be contrary to public 
policy, and voic Provision of burglary insurance policy, prohibiting assignment, held 
not to refer to assignments after loss. Max L. Bloom v. Hanover Fire Ins. Co. (Wisc.) 352 


XVII. Payment or Discharge, Contribution, and Subrogation. 

s 598. INTEREST ON AMOUNT OF LOSS. 

598—In action on insurance policies interest held properly awarded plaintiffs on amount 
found by jury to be due, notwithstanding that amount was to be ascertained from 
conflicting testimony. tna Ins. Co. v. Solomon et al, (Ark.)........c.eeeeeee Sucewe 

§ 599. MODE AND SUFFICIENCY OF PAYMENT. 

599—Where manner and medium of payment is not specified in contract of insurance, legal 
obligation of payer is to pay debt in accordance with usual and customary manner and 
through usual and customary medium of making such payments in the ordinary course of 
such business. Transfer of money by insurer in foreign country to its general agents in 
this country in payment of claim of insured did not constitute a pay ment to insured, since 
aie simply a transfer of the fund from insurer to itself. enetti v. Mellor et al. 


§ 601. RECOVERY OF PAYMENT. 

601—Insured, settling with railroad for damages to his automobile, held obliged to return 
a sum received from automobile insurer. Hamilton Fire Ins. Co. v. Greger et al. 

601—Where amounts received by insured from insurer and from tort feasor was less than loss, 
insurer not veene in action against tort feasor held not entitled to recover insurance 
money paid. Sun Ins. Office v. Hohenstein. (N. Y.) 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—In suit, under automobile fire and theft policy, for loss by fire, plaintiff held not entitled 
to penalty and attorney’s fees. North British & Mercantile Ins. Co. v. San Francisco 
Securities Corp. (Ariz.) 

602—Insurance company, wrongfully refusing to pay over half of face of olicy, was liable 
for statutory penalty and reasonable attorney’s fees. Fire Ass’n. a Philadelphia v. 
Bonds et al. (Ark.) ema 

602—Insured, suing within 60 days after loss became payable, held not entitied to attorney’ s 
fees for insurer’s refusal to pay within 60 days after demand. Globe & Rutgers Fire 
Ins. Co. v. Jewell-Loudermilk Co. (Ga.) 

602—Statutory penalty of 25 per cent. for delaying payment of loss held applicable only to 
insurers of motor-pr led and similar vehicles against fire and theft. Statutory penalty 
of 12 per cent. for delaying payment of loss held applicable to action on ‘re licy covering 
building fixtures and Hecthastiee. Stovall v. Sterling Fire Ins. Co. bas. 

602—In action for indemnity for death under accident policy, ol yt not recover 
double indemnity and attorney’s fees under Act No. 310 of 1910, imposing such_penalties 

only in case of illness or accident. Michel v. London & Lancashire Indemnity Co. (La) 282 

602—Insurer claiming it was not on risk cannot relieve itself of statutory nalty for 

vexatious refusal to pay on another ground. Block v. United States Fidelity = Gasunsy 940 
4 


1057 


Co. of Baltimore, Md. (Mo.) ’ 
602—Insured held entitled to reasonable attorney’s fee, in action on certificate of insurance 
issued by Mutual Insurance Association. Rosebrau , v. Tigard. (Ore.) 
§ 603. RELEASE OR DISCHARGE FROM LIABI ae 
603—Insurer held released from liability on policy after Gieiall released railroad from liability 
for injury to automobile. Farmer v. Union Ins. Co. of Indiana. (Miss.) 1117 
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§ 605. SUBROGATION OF INSURER. 
5). Subrogation under guaranty and indemnity policies. 

606(5)—Surety paying judgment against principal for injuries to person riding on elevator 
has action over by subrogation against a for breach of warranty. London Guaran- 
tee & Accident Co. v. Otis Elevator Co. (Ind.) 

§ 606. ON PAYMENT OF LOSS IN GENERAL. 

(1). In general. 

606(1)—Insurer subrogated to owner’s rights cannot recover from wrongdoer who without notice 
of company’s right settled with owner of wrecked car. American Automobile Ins. Co. v. 
Clark. (Kan.) 

606(1)—Insurer paying $296.68 to insured, held not entitled to $296.68/650 of insured’s re- 
covery from tort feasor in action for $650 damages. As respects insurer’s right of sub- 
rogation, insured cannot recover twice | or same loss, but recovery is limited to indemnity. 
Sun Ins. Office v. Hohenstein. (N. 

606(1)—Refusal to submit issue of etiaiey negligence of owner of cotton destroyed in 
action by insurance company subrogated to owner’s rights held error. Royal Ins. Co. v. 
Atieatin Comme Tie Sis Ce Cs a a ine See Son hc eens Seer en bE RF es cekarea cane 1069 

(3). Subrogation under marine policies. 

606(3)—Owner of barges, relieving charterer from liability for hull damages, could not 
hold towing steamer demised to same charterer responsible therefor, and underwriter 
of hull insurance was in no better position. In absence of damages to cargo of barge, 
underwriter who paid general average charges on cargo was not entitled to subrogation 
against towing steamer demised to charterer of barge. Shippers’ Nav. Co. v. Standard 
Transp. Co. (U. S.) 

—— UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—Where employee of garage took out stored car and wrecked it, insurer against theft, 
taking assignment of _owner’s rights, could recover against garage owner without showing 
technical larceny. Complaint by insurer, assignee of owner for negligent taking and 
wrecking of automobile held not to charge larcenous taking by use of word “theft.” 
Owner of car, could assign to insurer against theft right of action for damages against 
garage owner, whose employee took car from garage and wrecked it. Insurer, suing under 
assignment cf owner for garage employee’s negligence in wrecking car, was not required 
to show loss was covered by insurance policy. Insurer against theft could recover for 
garage’s negligent destruction of saneenehii on showing cause of action in owner and 


assignment therefor. Word “‘theft’’ in pleading may be qualified by context to show use 


i ee sense. Employers’ Fire Ins. Co. v. Consolidated Garage & Sales Co. 
nd.) 


XVIL1. Actions on Policies. 
§ 612. CONDITIONS PRECEDENT IN GENERAL, 
(2). Notice and proof of loss. 
612(2)—Insurer’s denial of liability revises proof of loss and a limit for payment and 


authorizes immediate suit. Malton v. Seaboard Ins. Co. 
). Submission to appraisal and arbitration. 
612(3)—Where agreement for a of loss sustained is entered into by parties, legal com- 
pletion of appraisal and valid award thereunder become condition precedent to insured’s 
recovery. Award sued on having been adjudged invalid, it cannot fix amount due under 
policy as basis for action where award was adjudged invalid, suit on policy independent of 
award, in absence of allegation that insurer refused to proceed further with appraisement, 
held not maintainable. Insurance Co. of North America et al. v. Folds. (Ga. 
612(3)—Referee clause in standard form of fire policy does not prevent action at !aw for 
damages thereunder. Maravas v. American Equitable Assur. Corporation. (N. H. 
612(3)—Written demand for appraisement held condition precedent for appraisal and award 
under fire policy providing therefor; in absence of demand for appraisement under policy 
making appraisement optional, assured held entitled to sue for fire loss without appraise- 
ment. Fire Association of Philadelphia v. Agresta. (Ohio) 
§ 614. DEFENSES. 
614—Replication that defendant life insurance company retained first premium and delivered 
policy with knowledge of alleged breach of condition that insured was in good health 
was good on its face. North Carolina Mut. Life Ins. Co. v. Kerley. (Ala.) 
§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 
6164%4—Taxicab operator’s indemnity insurer_held estopped from collaterally attacking default 
judgment against it by motion to open. Insurer’s liability on “final determination of litiga- 
tion after trial of issue’’ held conditionally fixed by trial judgment subject to reversal on 
appeal. Pape v. Red Cab Mut. Casualty Co. (N. Y.) 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
$ 621. TIME BEFORE ACTION CAN BE MAINTAINED. 
621—By-law requiring insurer to pay loss within 100 days from receipt of notice held not a 
limitation on action on fire policy. Day v. Hustisford Farmers’ Mut. Ins. Co. (Wisc.). 
$ 622. a —" WHICH ACTION MUST BE BROUGHT. 
. In genera 
622(1)—Action on policy, commenced after expiration of one 
erly dismissed. Welch v. Phoenix Assur. Co., Ltd. 
(2). Validity of provisions. 
622(2)—Statute that limitation upon time for proof of loss in insurance policy is invalid 
applies only to companies mentioned in chapter. Peters v. Order of United Comers 
ovies of America. (Ia.) 
(4). Circumstances excusing compliance with provisions. 
622(4)—Agreement for appraisal and adjustment of differences tolls limitation provided by 
policy, which does not run during pendency of appraisement proceeding. Insurance Co. 
of North America et al. v. Folds. (Ga.).... 
§ 623. WAIVER OF LIMITATION. 
(4). Denial of liability. 
623(4)—Suit on fire policy before expiration of 60 days allowed to company to determine 
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whether to pay pie held not premature, where company definitely refused to 
more than half of face of policy. Fire Ass’n. of Philadelphia v. Bonds et al. (Ark.).. 7 217 
623(4)—Insurer, refusing to pay loss, waives right to rely on policy prohibiting suit within 
60 days after proof of loss. Continental Life Ins. Co. v. Wilson. ) 
4). Parties plaintiff in general. 
623(4)—Denial of liability or refusal to pay loss is not wives. - 
commening action. Welch v. Phoenix Assur. Co. ,Ltd. eee 477 
623(4)—Insurer’s denial of liability is waiver of my 
thereon. Day v. Hustisford Farmers’ Mut. Ins. Co. 895 
§ 624. PARTIES. 
624(1)—Assignment by insured of cause of action on fire policy as security held irrelevant in 
insured’s action oin policy. Globe & Rutgers Sire Ins. Co. v. Loudermilk Co. (Ga.)...... 1042 
4.) Assignees. ; 
624(4)—Assignee of insurance policy was party in interest, who could maintain suit. 
National Automobile Ass’n. vy. Nankervis. (Ind.) 908 
(5). Necessary and proper parties. 
624(5)—Insurer was proper party to action on automobile liability policy which reserved 
to insurer complete control over adjustment of all claims. Ducommun v. Strong et al. 
(Wisc.) 930 
Defendants in general. 


(7). 
624(7)—Liability of insurance companies in action on fire policies held not joint, though 
common genie were involved. Lynch vy. Springfield Fire & Marine Ins. Co. 
§ 625. PROCESS 
§ 627. —— AGAINST FOREIGN INSURANCE COMPANIES. 
(1). In general. 
627(1)—Process in county where insurer had agent at time of issuance of policy held valid, 
and service perfected by leaving copy of petition with agent, where service of process on 
insurer’s former agent did not affect validity thereof, process was amendable. Where 
service could not be perfected in county, court could direct that process be amended and 
service perfected on insurer’s age ent in adjoining county. Process to be served in adjoining 
county not directed to sheriff thereof, held not invalid but amendable, Hagler v. Pacific 
eb RM. Eee MEDD so des een she oleae tina es Gis aa kine PAE ERS Te oe MERE AS Kin ama dee 1044 
627(1)—Citation on foreign insurance company, directing answer within 10 days, will not 
guppess judgment in parish 50 miles from secretary of state. Noyola v. Norske are 
Ins. Co., Limited. (La.) 
627(1)—Statute providing for substituted service on foreign corporations does not apply to oa 
against insurance companies appointing agents for service of process. Corporation cannot 


complain of failure of duly appointed agent, served with process, to give it notice. Great 
Southern Life Ins. Co. v. Gommillion. (Miss. ) 


. .Service on insurance commissioner or other official. 
627(2)—Non- resident plaintiff may obtain service on foreign insurance company Cf ser 


vice on 
insurance superintendent. Bisbee Linseed Co, v. Fireman’s Fund Ins Pea ciate 1063 
§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—Allegation of demand and failure to pay loss within 60 days held insufficient as 
affecting right to attorney’s fees and penalty. Continental Life Ins. Co. v. Wilson. (Ga.)..1089 
629(1)—Petition alleging at time of issuance of policy, insurer was ee by agent 
in county of suit alleges jurisdiction. Hager v. Pacific Ins. Co. (Ga.) 
629(1)—Petition, alleging performance by insured of conditions of burglary ener and demand 
ayment of loss, impliedly alleges policy to be in effect at time of loss. Petition on 
bar ary policy alleging performance of conditions, demond for payment, and refusal, 
~_ that amount of loss was due and payable. Goudie et al v. National Surety Co. 


§ 631. SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 


631.—Attaching a copy of insurance policy sued on to declaration, or showing its loss or 
destruction, is necessary; in action on insurance policy, filing copy of certificate show- 


ing existence of policy is not sufficient ——— with uirement of attaching copy 
thereof to declaration. Home Ins. Co. v. Newman. 


¢ 
$ 632. DESCRIPTION, SITUATION, AND CONDITION OF SUBJECT-MATTER. 
632—To constitute cause of action on fire insurance policy, alleging value of property at time 
of fire is necessary; where grain is insured against loss by fire while in barn and cribs, 


location of _ at time of fire must be alleged in action on — Etna Ins. Co. v. 
Hughes. (Okla.) 


632—Petition degen property was located in building described in fire insurance policy March 


27, 1924, and in another paragraph alleging loss June 1, 1924, while polic a in torce, 
held sufficient on general demurrer. Fireman's Fund Ins. Co. v. Box. (Okla. 


632—Petition on fire policy held sufficient to allege that property destroyed was contained 
ee ~— to building at the time of fire. Westchester Fire Ins. Co. v. oe 
a. 


633. ——- TITLE OR INTEREST OF INSURED. 
633— erage in action on fire insurance policy alleging in’ general terms ownership of pro- 


ex. insured, is sufficient on general demurrer. Westchester Fire Ins. Co. v. 
eosld. PEPIN 46k 6S seein si cdgces eset saa eeRnene Cdce key yaseanteyeecaeew MOP 


§$ 634. —— PERFORMANCE OR WAIVER et ONDETIONS. 
). Conditions as to notice and proof of loss. 
vaste = allegation that all the terms and conditions of the policy sued on have been com- 


with is a sufficient son of — of = as against a general demurrer. AZtna 
ns. Co. v. Hughes. (Okla.) 


635. LOSS AND CAUSE THEREOF. 
635—Petition in language of accident policy, specifying particulars of death of insured 
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from beating by robbers held sufficient on demurrer; death by intentional act of robbers 
held within terms of accident policy. Baker v. Standard Acc. Ins. Co. (Okla.) . 
635—Pleading of plaintiff’s liability to persons injured by collision held sufficient in action 
on — indemnity insurance policy. Jaloff v. United Auto Indemnity Exchange 
et al. (Ore.) 
§ 637. ASSIGNMENT OF POLICY. ‘ ; 
637—Assignment of insurance policy to beneficiary may be pleaded in general terms without 
statement of consideration. McDonald v. McDonald. (Ala.). 
638. NONPAYMENT. : 
638—Allegation in petition that insurer “‘vexatiously” refused to pay loss held sufficient 
to support recovery of attorney fees. Block v. United States Fidelity & Guaranty Co. 
of Baltimore, Md. (Mo.) 
§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(1). In general. : . 
640(1)—Exceptions, in action on fire policy, to answer alleging previous unconnected losses, 
held properly sustained. Insurance Co. of Pennsylvania v. Couch. (Tex.).......++-+ 
(2). Avoidance and forfeiture. : ae 
640(2)—Answer, alleging that tenant operated moonshine still in building after change of 
ssession held not to state defense under increased risk clause. Obermeyer v. Phoenix 
ns. Co. of Hartford, Conn. (Ky.) 
$ 641. a7. Wada OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). eclaration. 2 
641(1)—Where insurer denied liability on automobile policy on ground that insured was 
not sole owner, reply alleging that insured geid premium to cover whatever interest he 
had in car held not demurrable. Maryland Motor Car Co. v. Harris. (Ind.).........+- 
(2). Estoppel and waiver. : j 
641(2)—Replication that defendant life insurance company retained first premium and delivered 
policy with knowledge of alleged breach of condition that insured was in good health was 
good on its face. orth Carolina Mut. Life Ins. Co. v. Kerley. (Ala.) 
641(2)—Replications setting up waiver and estoppel as to furnishing proofs of loss under fire 
policy held defective in not alleging agent’s acts and declarations were within scope of 
agency. London & Lancashire Ins. Co. of Hartford v. McWilliams. (Ala.).........-.. 
641(2)—Demurrer held properly overruled to replication of waiver of proofs of disability filed 
to plea alleging failure to furnish proofs. Murray v. Metropolitan Life Ins. Co. (Miss.).. 
641(2)—Waiver of claimed forfeiture need not be pleaded. Levan v. Metropolitan Life Ins. 


644—Plaintiff, suing for loss, relying on contract of agency to indorse removal of goods on 
policy as waiver or estoppel should give notice thereof, in specification; under allegation of 
plaintiff that he applied for agent’s consent to removal of goods and left policy for endorse- 
ment, which agent retained unreasonable time and returned after loss objection to evi- 


dence if based on want of notice was properly sustained. Aliff v. Atlas Assur. Co., 
Ltd. (W. Va : 


‘ e 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(2). Matters to be proved. 

645(2)—Insurer held required to show that warranty as to year model of automobile was 
“material fact or circumstance” to avoid liability, under provision for voiding policy. 
North British & Mercantile Ins. Co. v. San Francisco Securities Corp. (Ariz.)........ 

645(2)—Plaintiff suing on fire insurance policy insuring property, “while located and contained 
as described herein and not elsewhere,” must allege and prove that property was contained 
in designated building at time of loss. Fireman’s Fund Ins. Co. v. Box. (Ok!la.)........ 

645(2)—Plaintiff must allege and prove loss by extraordinary occurrence to recover under 
clause of marine policy insuring against perils of the sea. Union Marine Ins. Co. v. 
Charles D. Stone & Co. (U. S. 

(3). Evidence admissable under pleadings. 

645(3)—In suits on insurance policies, evidence of waiver is admissible without pleading it. 
Block v. United States Fidelity & Guaranty of Baltimore. Md. (Mo.) 

645(3)—Where it is alleged that all the terms and conditions of the policy have been complied 
with, evidence of waiver of proof of loss is inadmissible. A2tna Ins. Co. v. Hughes. (Okla.) 
645(3)—Plaintiff, suing for loss, relying on contract of agent to indorse removal of 
goods on policy as waiver or estoppel, should give notice thereof in specifications; under 
allegation by plaintiff that he applied for agent’s consent to removal of goods and left 
policy for indorsement, which agent retained unreasonable time and returned after loss, 


objection to evidence, if based on want of notice, was properly sustained. Aliff v. Atlas 
Assur. Co., Ltd. 


(5) Variance. 
ea Ap mmm that insurance contract was unconditional, and evidence disclosing that it 
was conditional on medical examination, held to disclose fatal variance. Allegation show- 
ing approval and acceptance of insurance application by home office, and proof showing 


a by district agent, held ¢o constitute variance. Missouri State Life Ins. Co., 
v. Boles. (Tex. 


§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—Policy in evidence is presumed executed by insured in absence of sworn plea denying 
—, a — case in -” policy suit, plaintiff must prove existence 
of contract. eath of insured, and giving of notice and proof of death. i i 
& Accident Ins. Co. v. Winbush. (Ala.).......+-..... sue ee 
646(1)—Insured had burden of proving issuance of policy, loss of property, and amount of loss. 
here insurer pleaded affirmative defenses, burden was on it to establish such defenses. 
It is presumed that policy in possession of insured was duly executed and properly delivered 
as valid contract, which was duly accepted by insured. No burden rests on insured to 


offer matters negativing anticipatory defense by insurer. Hawkeye Clay Works v. Globe 
& Rutgers Fire Ins. Co. 
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646(1)—Place of somata by insured of policy is poet to be place of his residence. 
Sovereign Camp of Woodmen of the World v. Havas. (Ky.). 762 
646(1)—Insurance contract will not be presumed to be complete while insurer or agent retains 
policy. Tourtlott v. West Bangor & Hermon Mut. Fire Ins. Co. (Me.) 
646(1)— nsured must establish ,imnocent intent or good faith, where policy contains mis 
statements waived by insurer’s agent. Williams et al v. Pacific States Fire Ins. Co. (Ore.) 521 
(2). Avoidance and forfeiture—insurance of property. 
646(2)—Hail insurance association has burden to show assessment failure to pay which it 
a Bagg poo policy void, was vaid and made in substantial conformity to its rules. 
Hau Larmers Mut. Hail Ins. Ass’n. of Iowa. (Iowa) 1130 
646(2)—-tauerer had burden of proving that exigencies did not require cessation of operation 
of plant insured, under policy providing for cessation of operations in excess of ten days 
as eo, of ‘business required. Hawkeye Clay Works v. Globe & Rutgers Fire Ins. Co 
0. a 
646(2)—Fire insurer had burden of showing that insured made other insurance on property 
contrary to policy. Tourtlott y. West Bangor & Hermon Mut. Fire Ins. Co. (Me.)..... 1061 
3). Life and accident insurance. 
646(3)—Insurer must show violation of conditions to avoid life policy. National Life & 
Accident Ins. Co. v. Winbush. (Ala.) 378 
646(3)—Where plaintiff in suit on life policy alleged that at time of insured’s death 
_—- were paid, which defendant denied, burden of proof thereof was on plaintiff. 
eoples Life Ins. Co. v. Britt. (Ark.) 182 
646(3)—Insurer, to rescind insurance contract, has burden of ‘showing that material 
statements by insured were willfully false and fraudulent unknown to insurer. nenens 
v. New York Life Ins. Co. (Ohio.) - 798 
646(3)—Answers as to health, in application for insurance, are presumed to be true. 
is never presumed in answers as to health in application for life insurance. North- 
western Mut. Life Ins. Co. v. Wiggins. (U. S.) 373 
646(3)—Burden of proving death of insured by accidental means is on plaintiff. Missouri 
ee cane Eee: Cs We ROR. (MR eked 5 cerca s spk s heigeb els ancien lease eee ene es 500 
646(3)—Insurer asserting defense that insured was not fit subject for insurance must e» 
tablish that certificate of medical examiner was fraudulently procured. Monahan v. 
Mutual Life Ins. Co of, New aii (Wi 
(4). Payment o” premiu 
646(4)—Widow, suing on life ae, ial burden of poyving insured excused for premium 
nonpayment by being wholly and ‘permanently disabled. Corsaut v. Equitable Life Assur. 
Soe of the United States. (Ia.) Svan dnewevebeikde Meeues 
(5). Estoppel and waiver as to avoidance or * forfeiture. 
646(5)—Beneficiary under life policy, lapsed for non-payment of premiums before maneee® 
death, must show waiver by insurer. Arrington v. Continental Life Ins. Co. (N. C.)...1005 
(6). Risk and cause of loss in general. 
646(6)—To recover on policy, insured must bring self within its express provisions. 
roff v. Maryland Casualty Co. (Conn.) 
646(6)—Insured had burden of proving issuance of policy, ioss of property and amount of loss. 
Hawkeye Clay Works v. Globe & Rutgers Fire Ins. Co. (Ia.) 643 
646(6)—Where policy sued on insured against injury or death wrecking or disablement of 
private motor- driven car, burden was on plaintiff to show that motorcycle on ee 4 deceased 
rode was “motor-driven car” within policy. Salo v. North American Acc. Ins. Co. (Mass.) 113 
646(6)—Insured claiming damages from explosion under fire policy has burden of showing pre- 
existing fire proximately causing injury. Green v. Milwaukee Mechanics Ins. Co. (Mont.) 656 
646(6)—Insurer, to defeat recovery on fire policy, has burden of proving incendiarism on 
part of insured; such being an affirmative defense. Boston Ins. Co. v. Porter (Tenn.).. 260 
646(6)—Burden of establishing liability of insurer is on party asserting it. Fidelity Phenix 
Wire ‘Ine. Ca. v. Two States Telenhone Co. Clee) occ docs cc dec dod cas wawntc iaaWniede 685 
646(6)—Under evidence showing that insured was killed by external and_ violent means, it is 
coment | that death was caused by accident. Mutual Life Ins. Co. of New York v. 
atten. ( s. 
646(6)—Insured held to have burden to show burglary accomplished by forcible entry during 
insurance period, where liability of insurer was — to such loss. Spokane Inter- 
state Fair Ass’n. v. Fidelity & Deposit Co. (U. S.)...... teas auwe evciekeas eiiccdeee Cae 
(7). —— Suicide. 
646(7)—Burden of proving insured’s suicide is on insurer. Insurer must show circumstances 
precluding any other reasonable hypothesis to overcome —— against insured’s 
suicide. Wilkinson v. National Life Ass’n. of Des Moines. (Ia.).. 398 
646(7)—There is a strong legal pesoumerion against commission of suicide. Michel v. 
London &, Lancashire Indemnity Co. (La.).. a SIG a ake e676) si6ie 
646(7)—In case of violent death. Presumption against suicide is overcome by evidence ‘con- 
sistent with suicide, but inconsistent with death by accident or act of another. Presump- 
tion against suicide may be overcome by preponderance of evidence. Aetna Life Ins. Co. 
v. Tooley. (U. S.) 
646(7)—It is presumed that death was not result of suicide. Presumption pies suicide of 
insured is rebuttable. Mutual Life Ins. Co. of New York v. Hatten. 
646(7)—As respects insurance legal presumptions arising from act of oak are against 
self-destruction. International Life Ins. Co. v. Carroll. (U. S.) 
(8). Extent of loss and liability of insurer. 
646(8)—Insured had burden of peotas issuance of policy, loss of property and amount of loss. 
Hawkeye Clay Works v. Globe & Rutgers Fire Ins. Co. (la 
646(8)—Plaintiff, suing under fire policy must prove alleged total loss under general oa 
National Union Fire Ins. Co. of Pittsburgh v. Richards. (Tex.) 
646(8)—-Under policy providing for additional payment for death from accidental means, 
burden ‘held on beneficiary to show that insured shot himself accidentally. Mutual Life 
Ins. Co. of New York v. Hatten. (U. S.).......... Sc ouesebede sale bseZb 
(11). Payment or discharge of insurer. 
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646(11)—In action on insurance certificate, burden was on plaintiff to show that receipt re- 


leasing company from liability on certificate was void. Mutual Aid Union et al. v. 
Hollandsworth. (Ark.) 


§ 647. ADMISSABILITY OF EVIDENCE. 
§ 648. —— IN GENERAL. 
(1). In general. 
648(1)—In action on burglary policy admitting pleadings in another action by insured for loss 
from same eet? held prejudicial error, Handleman v. Fidelity & Deposit Co. of 
Maryland. (Mo. 
648(1)—Evidence of ‘eibiis of material and house insured against fire held immaterial, in ab- 


sence of misrepresentations of value. Day v. Hustisford nee Mut. Ins, Co. 
(Wisc.) 


650. —— APPLICATION FOR INSURANCE. 
650—Answers in application referred to in insurance policy but not made part thereof, held 
inadmissible under statute. National Life & Accident Ins. Co. v. Wallace. (Ky.) 
§ 651. POLICY OR OTHER CONTRACT. 
(1). In general. 
651(1)—Proof of giving of check held insufficient to supper plea of payment, in acticn on in- 
surance policy. Clark v. Federal Life Ins. Co. (N. 
(2). Making and completion of contract. 
651(2)—Refusal to permit witness for insured to testify that district agent’s approval of 
life insurance application related solely to agent’s preceding certificate, where issue was 
uncertain, held error. Missouri State Life Ins. Co. v. Bols. (Tex.) 
§654. —— PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 
(1). Insurance on property. 
654(1)—Evidence that insured did not know renting of rooms by tenant was material to 
risk was admissible to rebut alleged knowledge by insured of renting, claimed to_have 
increased hazard. National Union Fire Ins. Co. of Pennsylvania v. Richards. (Tex.) 
654(1)—That sheriff was refused payment on check given by assured, whereby he regained 
possession of insured goods levied on, was immaterial in action on policy, where fact of 
possession by assured at time of fire was only issue. Western-Assurance Co. v. Stobe. 
Ta.) 


§ 655. —— FRAUD OR MISREPRESENTATION, 
(2). Life and accident insurance. 
655(2)—Act prohibiting defense of false statements, not indorsed on, or attached to. Life 
policy applies to application to place policy in force. False statements in application, not 
indorsed on, or attached to, policy, to place it in force, held no defense thereunder. Fisette 
v. Mutual Life Ins. Co. of New York. (La.) 
655(2)—In action on accident and health policy, whether applications to other companies 
for insurance were admissible rests largely in court’s discretion. Schmitt v. Massachu- 
setts Protective Ass’n. (Minn.)... 
655(2)—Defense of breach of warranty in application is not available, where application not 
attached to, or indorsed on, policy. Acee v. Metropolitan Life Ins. Co. (N. Y 
659. DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 
(2). Suicide. 
659(2)—Coroner’s inquisition and jury’s verdict therein held inadmissible on 
sured’s suicide. Wilkinson v. National Life Ass’n. of Des Moines. (lIa.) 
§ 661. AMOUNT OF LOSS. 
661—Financial condition of insured which prevented repacking cheese after fire held ma- 
terial, in action on policy on question of imsurer’s liability for subsequent de- 
terioration. Financial lability of insured to repack cheese after fire was not rendered 
immaterial, in action on fire policy, because insurer had offered to pay for repacking as 
full settlement. Maravas v. American Equitable Assur. Corporation. (N. H. 
661—In action on fire policy for partial loss of house, plaintiff’s testimony that she sold lot 
with remains of building for $6,500, and that she valued lot at $4,000, held admissible as 
, affecting extent of loss. In action on fire policy involving question of extent of partial 
loss, exclusion of testimony as to estimated cost of replacement and of testimony as to 
actual cost of Jemodeling held not error. Aiken v. Home Ins. Co. (S. C 
§ 662. —— NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 
(1). In general. 
662(1)—Proof of loss held not objectionable as not properly sworn to, where insured testified 
he made affidavit under oath and signature was witnessed by notary. Globe & Rutgers 
Fire Ins. Co. v. Jewell-Loudermilk Co. 3 
§ 664. —— ESTOPPEL OR WAIVER. 
664—Evidence that doctor was paid but 25 cents for services in making examination, if any, 
held irrelevant cn question whether examination had been made before issuance of policy. 
Carroll v. Metropolitan Life Ins, Co. (Mass.) 
664—Testimony of plaintiff's conversation with defendant’s superintendent held admissible to 
support contention that superintendent had knowledge of exension of credit. Johnsen v. 
Prudential Ins. Co. of America. (Ore.) 
664—Evidence that insured told insurer’s agent that property was mortgaged before latter filled 
out application for policy sued on held admissible. Cassels v. South Dakota Thresher- 
men’s Mut. Ins. Co. (S. D.) 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE, 
1). In general. 
665(1)—Neither delivery of policy nor its possession is alone ae to evidence an assign- 
ment. McDonald v. McDonald. (Ala.) 
665(1)—Evidence held to show that agent, who had interest in " property at time »olicy was is- 
sued, was not - agent when policy was later modified. Hawkeye Clay W fee v. Globe & 
Rutgers Fire Ins. Co. 2 


665(1)—Evidence held sufficient to establish written assignment of life policy to plaintiff’s 
testator. Wright v. Rever. (Md.) 
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665(1)—In action on policy for loss of automobile, evidence of ownership held to sustain 
verdict for plaintift Erickson v. American Ins. Co. (Minn.) 

665(1)—Evidence held insufficient to nt assessment of attorney’s fees for vexatious 
refusal to pay first loss under burglary policy. Evidence held to support assessment 
of attorney fees for vexatious refusal to pay second loss under burglary policy. Block 
v United States Fidelity & Guaranty Co, of Baltimore, Md. (Mo.) 

665(1)—In action by mortgagee on suliee insuring mortgaged property, evidence held to 
support judgment for plaintiff. Great American Ins. Co. v. liams. (Okla.) 

(2). The contract. 

665 (2) Acceptance of application for insurance may be proved without showing issuance of 
policy 

665(2)—Evidence held to support special verdict and findings that rider limiting insurer’s 
liability was not attached prior to loss. Hutchins v. United States Automobile Ins. 
Methaned. CURD iss io. 5ees dad co Sec 6 toes oe Rae dds cle de eee hah nae ob howe ken 

665(2)—In action on theft policy, evidence that policy covered pledged goods in hands of 
insured held to support judgment for plaintiff. Standard Acc. Ins. Co. of Detroit, Mich. 
a Ee PRR ere re et nes She htihie &ae:6 

665(2)—Evidence held to show that policy of indemnity insurance was ‘blanket policy cov- 


ering all cars being used by owner of bus line. Jaloff v. United Auto Indemnity Ex- 
change. CD iw Sno cho ie bed ondig bbe C RENO SR Res be eeerae eas RAD Oia s O60 Cameras 


). Avoidance and forfeiture. 
665(3)—Plaintiff’s burden of proof, in suit on life policy, that first year’s premium was 
paid held sufficiently met by testimony of issuance of policy, payment of part of premium 
in cash by insured, and execution of note for balance thereof as net premium to 
insurer’s general agents. Potsies Life Ine. Co. v.. DURE Rs ssc ctsvovcvescncse 
665(3)—In action on fire policy, defended on ground that insured violated provision against 
concurrent insurance; evidence held to show that insured never accepted other policy. 
Fire Ass’n. of Philadelphia v. Bonds et al. (Ark.)....ccccccccccsscccsccvcecscceccees 
665(3)—Evidence held not to_show change in = so as to void policy, under clause 
torniécine ih. Asseticen Tus: Co. v. Rector. CAM) oon iiss ciec can cctesesccaeetaness 
665(3)—As respects forfeiture for default testimony hela to require inference, in absence of 
plea of fraud, that directors of mutual hail jnsurance association, making assessment, con- 
frees total amount of insurance. Hauge v. Farmers Mut. Hail Ins. Ass'n. of Iowa. 
SSP eyT eT errr er ere eee Te TTT Te ee ee eT et te es kT eee eee 
665(3)—Evidence that, after fire, agent informed insured’s husband that he had received 
notice for collection of premium note, held consistent with theory that note was being 
retained by insurer to give insured opportunity to reinstate policy. Morgan v. Home 
Ins. Co. Ch re Fee ne aE ae ( 
665(3)—Evidence held not to show that fire insurer accepted application by mailing policy to 
agent so as to invalidate existing policy of insured ee other insurance. Tourtlott 
7. eaet mane & Tiere Beek. Fare tee. Ce CR inkackcavcccdabesncdsituide<éans 
665(3)—Evidence as to prior application, applicant’s conditions, earnings, and other in- 
surance held to sustain verdict for plaintiff, in action on health policy. Schmitt v. 
msenonuan: Trevesteve. Bern, 100. CORA) 66. cs 55 otc bakh sons baawed babsieceness ou 
665(3)—Risk held not shown increased to knowledge of insured by his tenant’s use of 
charcoal burner after he had ordered it out. Fidelity Phenix Fire Ins. Co. v. Red- 
mond. URED bod cask kas saint 6 58 caie-soalne hse Sine rcibs a bam eine iame al aaa wie Soe 
665(3)—Evidence held as matter of law to show insured had goiter at date of policy, pre- 
cluding recovery under provisions requiring sound health. Clark v. National Life & 
re OO ae CO er er Sah a eae 
665(3)—Evidence held to sustain finding, that insured kept automobile continuously equipped 
with transmission locking device in good repair as required by theft policy. Davis v. 
Wie MORO LOE. cout stuns Svarees set enachebeastanncterewanelsesherer rece? 
665(3)—Court is not disposed to pass on title of assured possessing and using property un- 
der claim of right. Singer v. Home Ins. Co. of America. (N. J.)..........seeseeees 
665(3)—That estimate of damages by insurer’s appraiser was much less than claim in proof 
of loss held not evidence of fraud or false one invalidating policy. Siebros Finance 
Corp. v. Fire Ass’n. of Philadelphia. (N. Y.) 
665(3) Evidence held to warrant finding that insurance policy was in full force at time of 
loss and that insured was not in default in payment of assessment. Rosebraugh v. Tigard. 


(Ore.) 
665. OD hvidence held to show that amount of fire policy so exceeded value of property as to 
apes moral 5 Ry that no prudent company would assume. Frazier v. Hartford Fire 
ns o. Ser Maes os 5 os'p 001s ty sik 6 6 bls Aad a An Soom de hen Me eek ae ee i oe ie Oke kee ak ied 
665(3)—Evidence held to sustain finding of oral notice of removal of insured property and 
waiver of stipulation requiring indorsement on policy. Fidelity Union Fire Ins. Co. v. 
Campbells. PEMD ¢ Rawk dab X40 519.4590 GNSEOARCAD CO Dae eae eee eh ook as tudawame 
665(3)—Insurer held not to have sustained burden of showing that answers as to health of 
insured, afflicted with myelogenous leukemia, were knowingly false. Northwestern Mut. 
Life Ins. Co. v. WONG," WEL CEES ok oe ine Or na ance salar eS anid gees oe rn 
665(3)—Evidence of insured’s misrepresentations as to previous health and treatment by physi- 
sian held to preclude recovery. Aetna Life Ins. Co. v. Kimble. Se ape a Pies eso Glande 
665(3)—Cancer, disclosed by operation on insured, may be evidence of its Gristenes for con- 
siderable, though indefinite, time. Scharlach v. Pacific Mutual Life Ins. Co. 
665(3)—In action for burglary insurance, evidence held not to show that (unatt 
negligent in preserving records. Max L. Bloom Co. v. Hanover Fire Ins. bo. (Wisc.). 
665(3)—Evidence held to disclose actual intent of insured to deceive insurer. Evidence 
held to show insured’s false statements were made with intent to deceive, and in- 
creased risk and contributed to loss.) Monahan v. Mutual Life Insurance Co. of New 
York. RUNUTN cra bso Soitea cack tie Sic: & 5, Wcleenien Sk ht ts to ec a hn a et te lnc a aera eae aie ic 
665(3)—Evidence held not to show that amount of fire insurance on lumber and house was 


secured by fraudulent misrepresentations of value. Day v. Hustisford Farmers’ 
Mut. Ins. Co. (Wisc.) 


was 
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4). Loss and liability of insurer in general. 

665 (4)—Evidence held to show substantial compliance with record warranty clause of 
fire policy; “fireproof.” National Liberty Ins. Co. of New York v. Spharler. (Ark.). 
665(4)—Evidence held to authorize inference that house for loss of which suit was brought, 

| St of houses covered by ay: Macon County Ass’n of Farmers’ Mut. Fire Ins. 
Ce 0. TN, SERB oa cticisic sn ccacaaeeenededskess ehaskbecaseunnneuereie 
665(4)_—Affirmative proof required to warrant recovery for theft does not exclude proof ae 
purely circumstantial evidence. Snowden v. United States Fidelity & Guaranty Co. (Kan.) 
665 (4) —Where books required to be kept under burglary insurance policy were stolen, insured 
— as on producing best available proot. Schlussel v. Commercial Casualty Ins. 
0. DER) < adav skis cose othat ned phsoakeucesd (duane nodes Hine eke ieee cetel elena 
665(4)—Insured may enforce claim of indemnity under insurance policy, though liability 
was not established by judgment; settlement of claim of injured party is prima facie 
a of liability of holder of indemnity policy and amount thereof. Mendota Electric 
New York Indemnity Co. (Minn.) 
665(4)-_—Evidence of loss from memory of persons in charge of stock stolen held sufficient to 
show amount of loss under burglary policy requiring insured to keep books and furnish 
inventory of merchandise stolen. Goudie et al v. frational Surety Co. (Mo.) 
665(4)—Possibility of acetylene generator exploding without application of external heat_held 
shown in action on fire policy exempting insurer from liability for explosion alone. Green 
Ci . Beene: SROCMNR. EMO. CM. CH ees nd ccncxiseniak bthc cece ceckbemeswens 
665(4)—Evidence held to support judgment for bus owner against insurance company for 
amount recovered from +e by person injured in collision. Jaloff v. United Auto In- 
demnity Exchange. (Ore.) 
ee held to support finding that value of insured second-hand pees automobile 
rior to fire was $1,500. Fidelity Phenix Fire Ins. Co. v. Mumaw. (Tex.) 
668 lameeel did not sustain burden of proving total loss under fire polic * under 
evidence showing remnants of building ons after fire. National Uses Vine Ins. 
Co. of Pennsylvania v. Richards. (Tex.) 
665(4)—Evidence held not to show injury to steamship boiler was coneed by bursting of 
another boiler within terms of policy. Mellon v. Federal Ins. Co. (U. S.) 
665(4)—Evidence showing only a wetting and damage of goods shipped by sea water held 
not to support recovery for loss from perils a the sea. Union Marine Ins. Co. v. 
Charles D. Stone & Co. (U. S.) 
665(4)—In action for burglary insurance, whether plaintiff's premises were burglarized on 
certain night held for jury. Max L. Bloom v. Hanover Fire Ins. Co. (Wisc.)......... 
5 Life and accident insurance. 
665(5)—Evidence of insured’s robbery and death held to sustain recovery for natural, rather 
accidental, death. Bryant’s Adm’r. v. Kentucky Central Life & Accident Ins. Co. 
) 


y 

665(5)—In action on accident policy, evidence held to show conclusively that death resulted 
from intentional shooting with revolver; under policy providing that it did not cover 
injury from intentional act of insured or other person, company was not liable for death 
resulting from another person’s intentionally shooting insured. Fernando v. Continental 
Casualty Co. (Minn.) 

665(5)—Evidence held to justify verdict denying beneficiaries recovery on account policy 
on ground that insured voluntarily exposed himself to unnecessary danger. Landau v. 
Travelers Ins. Co. (Mo.) 

665(5)—Medical diagnosis made during treatment, and adhered to at the trial, is substantial 
evidence to support a finding as to cause of ‘death. Buel v. Kansas City Life Ins. Co. 


(N. 

665(5)—Claim for.injury under accident policy held barred by evidence of inconsistent posi- 
tion asserted in securing workmen’s compensation. Sagmeisier v. Continental Casualty 
Co. (Wash. 

(6 —— Suicide. 

665(6)—Defense of suicide to action on insurance policy must be established to exclusion of 
every other reasonable hypothesis. In action for indemnity for death under accident 
policy where evidence as to act producing death was evenly balanced between suicide 
and accident, held,‘ motive tor act was determing factor. In suit on accident policy 
plaintiff held to have sustained burden of proving that death was accidental and not 
suicide. Michel v. London & Lancashire Indemnity Co. (La.) 

665(6)—Evidence that insured was financially well to do, healthy, happy, fond of family, 
and an earnest adherent of his faith, shows no motive for suicide. Landau v. —- 
Ins. Co. (Mo.) 

665(6)—Finding of suicide of insured held supported by evidence. 
State Life Ins. Co. (Tex.) 

665(6)—Evidence held sufficient to defeat recoverv on life policies on the ground of suicide 
of insured. Aetna Life Ins. Co. v. Tooley. (U. S.) 


665(6)—lInsurer’s defense of suicide held not established. Party relying on suicide as de- 

fense has burden of proving it by preponderance of evidence. Suicide will not be 

inferred from circumstances, unless that is the more reasonable view. International 

Late Ton. Ca. O ERO. Cate mea edansdhccuav caresses cunasdcadnekeeadackeanvaceataes 
(7). Proof and adjustment of loss. 


665(7)—Release of liability on insurance a held not shown to be void. Mutual Aid 
Union et al. v. Hollandsworth. (Ark. A040 00s kéwads cones baeegies 


665(7)—That application for fire insurance on household goods prepared by insurance agent, 
falsely stated applicant owned real estate where situated, held not to preclude recoevrv as 
matter of law, in view of oral evidence; where application for fire policy describing 
property and blank policy were in evidence, overruling demurrer or evidence in action 
on policy, held not error on ground of failure to identify property insured; statute re- 
quiring insured to sign by-laws of mutual fire insurance anes held complied with by 
power of attorney authorizing company’s secretary to sign though proof of loss by fire 
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was signed in et evidence held not to show fraud. Rigdon v. Farmers’ Alliance 
Ins. Co. (Kan 
(8). Seeaosi or waiver,, 

665(8)—Evidence held not to show “generat agemt intended to waive performance by insured 
of obligation to furnish proots ot loss under fire policy. London & Lancashire Ins. Co. 
of Hartford v. McWilliams. (Ala.) 

665(8)—Evidence held to show that insurance company’s agent did not waive provision of 
fire policy invalidating ‘er : there was concurrent insurance. Fire Ass’n. of Phila- 
delphia v. Bonds et al. (Ark.) 

665(8)—Evidence heid to sustain — ‘that fire insurer, by conduct of adjuster, waived 
proof of loss. Hartford Fire Ins. Co. Ferguson et al. (Ark.) 

665(8)—Evidence that adjuster of Socater, against automobile accidents induced insured’s hus- 
band to secure evidence and that its attorney defended action against insured held to 
warrant finding that insurer waived written notice of accident. Di Francesco v. Zurich 
General Accident & Liability Ins. Co. (Conn.)......... 

665(8)—Finding that insured notified insurer of intention to store soda fountain equipment in 
insured residence, and was advised that it would not affect policy, held not against 
evidence. Home Fire & Marine Ins. Co. v. Boll. (Ky.) 

665(8)—Evidence held not to show conclusively that insurer knew of misrepresentations in 
applications when it canceled health and accident policies and had waived defense by 
pees Sas as though still in force. Schmitt v. United States Fidelity & Guaranty 

o. (Minn.) ’ 
665(8)—Evidence held to support findings that insured answered correctly questions asked 

by agent, who wrote answers incorrectly and that such misstatements were not charge- 

able to insured. Schmitt v. Massachusetts Protective Ass’n., Inc. (Minn.) 
665(8)—Finding of, waiver of delinquency clause_in - 

Britton v. Junior Life Ins. Co. of Kansas City. 

665(8)—Insurer’s notice as to premiums held not oe a ratification of transaction by 
agent for payment of _premium by crediting his account. Turlington et al. v. Metropolitan 
Life Ins. Co.. (N.C. 

665(8)—Insurers’ examination of insured under oath held not alone to show waiver of in- 
waner a fre, policies. Commercial Mut. Fire Ins. Co. of Greene County v. Crawford 
et a 

665(8)—Evidence held to show superintendent of insurer had knowledge of soliciting agent’s 
extension of credit for first insurance premium. Johnson v. Prudential Ins. Co. of Am- 
erica. (Ore.) 

665(8)—Evidence held to sustain finding of oral notice of removal of insured property and 
waiver of stipulation requiring indorsement on policy. Fidelity Union Fire Ins. Co. v. 
Campbells. (Tex.) 

665(8)—Evidence held to warrant finding that insurer was estopped to assert that policy was 
void because of existing ccncurrent insurance known to soliciting agent. Southern Mut. 
Fire Ins. Co. of Yoakum v. Mazoch Bros. (Tex.) 

§ 668. QUESTIONS FOR JURY. 

(1). In general. 

668(1)—In action on life policy, general affirmative heres held properly given for insured. 
National Life & Accident Ins. Co. v. Winbush. (A 

668(1)—Question of insured’s vexatious delay and aes fee held properly submitted, 
where defense was not established and insurer denied all liability. ayword v. Ins. 
Co. of North America. (Mo.) 

668(1)—Whether assignment of life policy was made in good faith or as mere cloak or 
cover for wagering contract is question of fact for sare McNeal v. Life & Casualty 
Co. of Tennessee. C.) 

3). The contract in general. 

668(3)—C ‘onstruction of fire policy is law question, if facts are undisputed, but fact question 
for jury, if disputed. Queen Ins. Co. v. Watson. (Ariz.) 

668(3)—That ap a for fire insurance on household goods prepared by insurance agent, 
falsely stated applicant owned real estate where situated, ehld not to preclude recovery 
as a matter of law, in view of oral evidence; where application for fire policy describ- 
ing property and blank policy was in evidence; overruling demurred or evidence in ac- 
tion on policy, held not error in ground of failure to identify property insured; statute 
requiring insured to sign by-laws of mutual fire insurance company held complied with 
by power of attorney authorizing company’s secretary to sign. Rigdon v. Farmers’ 
Alliance Ins. Co. (Kan.) 

668 (3) —Evidence held insufficient to raise issue as to whether constitution .contained provi- 
sion limiting liability at time certificate issued. Wavo Mut. Life & Accident Ass’n. v. 
Alford. (Tex.) : 

4). nes and forfeiture. 

668(4)—In action on policy for loss of house by fire, evidence held not, as matter of law, 
to show violation of terms of policy, and hence errors of charge thereon were 4 aR 
Macon County Ass’n of Farmers’ Mut. Fire Ins. Co: of Georgia v. Slappey. (Ga.) 

668(4)—Where admitted policy provided for cessation of operation of plant as exigencies of 
business required, defendant’s answer, denying any agreement for cessation of operations, 
did not raise issue to be submitted to jury. Hawkeye Clay Works v. Globe & Rutgers 
Fire Ins. Co. (la.) 

668(4)—Whether insured kept books required under eer insurance policy held for jury. 
Schlussel v. Commercial Casualty Ins. Co. (Mich, 

668(4)—Evidence of whether insured’s books, eauaies fanned of business, were such as 
were required, held for jury. Commercial "Union Fire Ins. Co. v. Kelly. ( Miss.) 

668(4)—Whether insured complied with book and watchman clauses_in burglary policy held 
for jury. Handleman v. Fidelity & Deposit Co. of Maryland. (Mo.) 

668(4)—On evidence of insured that he kept books enabling him to tell amount of mer- 
chandise on hand at time of fire, whether value could be ascertained therefrom as 
required by policy, held for jury. Boston Ins. Co, v. Porter. (Tenn.) 
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668(4)—Evidence that insured finance company knew of automobile dealer’s fraud in issuing 
worthless obligations securing loans held sufficient to go to jury. Penn National Hard- 
ware Mutual et al v. General Finance Corporation. (U. S.) 
668(4)—Books and records of insured, kept pursuant to iron sate clause in ” policy, held suf- 
ficient to warrant submission of case to jury. Evidence that register for credit accounts 
was supposedly fireproof held sufficient for joey on question of fon with iron sate 
clause. Liverpool & London & Globe Ins. Co. v. Dillon. (U. S. 
668(4)—Whether insured’s bookkeeping method wo sufficient canatnie with requirements 
of burglary policy held for court, not jury. In action for burglary insurance, sufficiency 
of books and accounts kept by plaintiff to enable defendant to determine ocgurasely 
exact — of loss held for jury. Max L. Bloom v. Hanover Fire Ins. Co. (Wisc.). 
G —— Title or interest in, possession of, or incumbrance on, property. 
668($)—Evidence held for jury on question whether automobile fire insurance policy properly 
named assured. Simons v. Royal Ins. Co. Ltd. (Mass.) 
668(5)—Materiality under Ky. St. § 639, of breach of condition by mortgage on part of 
personalty insured held not involved in action on policy and its submission to jury was 
error. Hartford Fire Ins. Co. v. Jones et al. (U. S.) 
—— Fraud or misrepresentations in general. 
668(6)—Materiality of statement of applicant for accidental insurance as to ober insurance 
held, under evidence, for jury. Missouri Stte Life Ins. Co. v. Pater. (U. 
(7). Health, condition, or habits of insured. 
668(7)—Issue of insured’s health ‘at time of application and delivery of life policy held cor- 
rectly submitted to jury. American Nat. Ins. Co. v. Hale. (Ark.) 
668(7)—Where evidence was contlicting as to health of insured at date of issuance of 
policy it was error to peremptorily direct verdict for insured. Smith v. National Life & 
Accident Ins. Co. cy.) 
668(7)—Refusal of court to rule that melanotic sarcoma was disease, increasing risk as matter 
of law, held not error. Evidence held sufficient to go to jury on questions of insured’s con- 
dition when policy was issued, intent to deceive, and whether sarcoma increased risk. Glass 
v. Metropolitan Life Ins. Co. (Mass.) 
668(7)—Whether statement of applicant for accident insurance concerning prior health af- 
fected risk held for jury. Whether applicant for accident_ insurance Toledo represented 
that his habits were temperate held question for jury. Missouri State Life Ins. Co. 
v. Pater. (U. S.).. 
668(7)—Evidence in action on life policies held to warrant direction of verdict for defendant, 
on ground that insured was not in poe health when policies were delivered. Scharlach 
v. Pacific Mutual Life Ins. Co. (U. . anhmande x 
(8). Payment of premiums. 
668(8)—Evidence, in action on life policy, held sufficient as against motion for directed 
verdict to sustain findings that general agents of insurer were authorized to accept 
notes for first life insurance premium, and policy was not invalidated though notes were 
never paid. Peoples Life Ins. Co. v. Britt., (Ark.). 
668(8)—Reinstatement of life policy held not jury question under. evidence. 
Life Ins. Co. v. Phillips. (Ariz.) 
668(8)—Directing verdict for defendant jnsurance association, sued on policy, invalid because 
¥ ee to pay assessment, was proper. Hauge v. Farmers Mut. Hail Ins. Ass’n. of 
owa. (la.) 
668(8)—Evidence of insured’s disability held insufficient for jury so as to excuse nonpay- 


ment of premium. Corsaut v. Equitable Life Assur. Soc of the United States. (Ia.) 395 


668(8)—Evidence of mailing of note and check for insurance premium, with circumstances 
tending to rebut presumption qf receipt, held for jury. Burnage v. Jefferson Standard 
Life Ins. Co. ss €.) 

668(8)—Evidence of whether notice of assessments had been mailed to insurer so as to 
constitute default held for jury. Bonds v. Home rane & Accident Ass’n. (Tex.) 

10). Loss and liability of insurer in general. 

668(10)—Evidence held to justifv submission to jury of uestion whether jewelry was stolen. 
Dowden v. United States Fidelity & Guaranty Co. (Kan. ) 

668(10)—Tenant failing to extinguish fire held not owner’s agent, so as to authorize sub- 
mission of issue of negligence in suit on policy. Davis v. Henry Clay oy Ins. ~ 

.) 


668(10)—Testimony of “family describing” property lost ‘was sufficient to carry issue > of le ss “un- 
der burglary policy to jurv. Schlussel v. Commercial Casualty Ins. Co. (Mich.) 

668(10)—In action on fire policy, evidence affirmatively showing insufficient flame to eae 
acetylene generator causing loss made no case for jury. Green v. Milwaukee Mechanics 
Ins. Co. (Miss.) 

668(10)—Submission to jury whether property destroyed was within items insured, on con- 
flicting evidence, evidence was not error. Bailey v. Niagara Fire Ins. Co. (Okla.). 

668(10)—In action for burglary insurance, evidence held to show that there were visible 
marks made by tools with force and violence at place of entry. Max L. Bloom v. 
United States Casualty Co. et al. (Wisc.)......... ina clean te 

(11). —— Life or accident insurance. 

668(11)—In action on accident policy with defense that death of insured resulted from 
disease and accident for which insurer was not liable, question of insurer’s liability held 
for jury. Standard Acc. Ins. Co. v. Hoehn. (Ala.) 

668(11)—Evidence held sufficient to go to jury in action on accident insurance ‘policy for 
loss of arm by amoputation necessitated by blood clot in artery; “involuntary”; “impulse.” 
Curry v. Federal Life Ins. Co. (Mo.) 

668(11)—Insured’s disability and inability to furnish proof thereof and reasonableness of no- 
tice given hy beneficiary held for jury. Levan v. Metropolitan Life Tns. Co. (N. C. 

668(11)—Whether insured died from ptomaine poisoning or acute indigestion from eating 
beans ag for jury, in action on accident policy. Newsoms v. Commercial Casualty Ins. 
Co. (Va. 

(3). —— Suicide. 
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668(12)—-Evidence of motive for suicide held insufficient to overcome contrary presumptions, 
as matter of law. Evidence of physical facts, indicating suicide by discharging shotgun 
in one of two ways, held insufficient to overcome presumption — suicide, as matter 
of law. Wilkinson v. National Life Ass’n. of Des Moines. (lIa.) 


668(12)—Whether insured committed suicide held, under evidence, for jury. Missouri State 
Life Ins. Co. v. Pater. (U. S.) 

668(12)—Ordinarily, whether deceased person committed suicide is fo rjury. Evidence on 
whether insured committed suicide as affecting recovery of —a _ under policy 
held for jury. Mutual Life Ins. Co. of New York v. Hatten. (U. 


668(12)—Evidence of insured’s insanity at time of suicide held to uaa directed ver- 

dict in action on accident policy. Business Men’s Assur. Co. v. Scott. Ss 
). Amount or extent of loss. 

668(13)—Whether insured was negligent in failing to repack cheese which spoiled after 
fires held for jury in action on policy. In action on fire policy covering cheese which 
spoiled when not repacked after fires, question as to whether repacking would have pre- 
served full value held for jury. In action on fire policy for destruction of cheese 
~~ failure to repack after fires, issue of insurer’s liability for final loss held for 
ury. Maravas v. American Equitable Assur. Corporation. (N. H.) 

668(13)—In action on fire policy covering truck which burned after going over embank- 
ment, jury should determine, if possible, what injuries, if any, truck suffered from 
upset and before fire. Lummell v. National Fire Ins. Co. 

668(13)—In suit on fire policy, whether remnants of building, claimed total loss, could be 
used in reconstructing bers held for jury. National Union Fire Ins. Co. of Penn- 
sylvania v. Richards. (Tex.) 

668(13)—Theory of damages and amount of damages assessed in action for burglary insur- 
ance held for jury. Max L. Bloom Co. v. Hanover Fire Ins. Co. (Wisc.) 

(14). otice, proof, and adjustment of loss. 

668(14)—Where plaintiff proved his compliance with earns settling claim for insurance loss, 
granting of nonsuit was error. Forman v. Aitna Ins. Co. (Ga.) 

668(14)—Evidence held to make question whether notice to accident insurer after time fixed in 

olicy was even as soon as reasonably possible one of fact for jury. Beeler v. Continental 

Goutty Co. (Kan.) me 

668(14)—Evidence in action on fire policy held sufficient to take to jury question of false 

and eaten inclusion and valuation of property in proof - loss. Davis v. Henry Clay Fire 
ns. oO. y. 

668(14)—Evidence as to knowledge by insured of admission, on proof of loss under burglary 
poser. that no books were kept, held for jury. Goudie et al v. National Surety Co. 


) 
668(14)—Insured’s disability and inability to furnish proof thereof and_reasonableness of no- 
tice given by beneficiary held for jury. Levan v. Metropolitan Life Ins. Co. (N. C.) 
668(14)—Where it was alleged that all terms and conditions required of insured had * 
complied with, demurrer to evidence failing to show proof of loss within 60 days, or 
extension of time as provided by policy, should have been sustained. Etna Ins. Co. v. 
Hughes. (Okla.) 
668(14)—In action on accident and _ sickness "policy, evidence that notice th. disability arose 
from disease was given within 20 days, as required by policy, held sufficient to take case 
to jury. Saul v. Continental Casualty Co. (Ore.) 
(15). Estoppel or waiver. 
66815) —W hether proot of fire loss under policy was waived by conduct of adjuster held for 
ury. Hartford Fire Ins. Co. v. Ferguson et al. (Ark.) 
668(15)_—That a plication for fire insurance on household goods prepared by insurance agent, 
falsely stated applicant owned real estate where situated, held not to preclude recovery 
as matter of law, in view of oral evidence wher application for fire policy describing 
property and blank policy was in evidence, overruling demurrer or evidence in action 
on policy, held not 1 nerror on ground of failure to identify property insured statute 
requiring insured to sign by-laws of mutual fire insurance company held complied with by 
power of attorney authorizing company’s secretary to sign though proof of loss by fire 
_ signed an blank, evidence held not to show fraud. Rigdon vy. Farmers’ Alliance Ins. 
0. an . 
cons) —fneeree> waiver of inventory provision held for jury. Commercial Union Fire 
Co. v. Kelly. (Miss.) 
668(15)—Whether insurer’s general agent had notice of removal of merchandise to new 
location and consented thereto held under evidence for jury. As respects issue of 
waiver, whether changes were ordered by insurer and made by insured to make pre- 
mises more secure against burglary held under ene for jury. Block v. United 
States Fidelity & Guarantee Co. of Baltimore, Md. (Mo.) 
668(15)—Whether insurer waived requirements) of book and watchman clauses cf burglary 
held for jury. Handleman y. Fidelity & Deposit Co. of Maryland. (Mo.) 
668(15)—Evidence held to justify submission of issue whether insurer waived lapse - life 
policy for non-payment of premiums. Arrington v. Continental Life Ins, Co. 
668(15)—Waiver of proof of loss and time payable clause, by insurer’s denial of liability, 
held for jury. Matton v. Seaboard Ins. Co. Sel 
668(15)—Question of waiver of clause of fire policy suspending liability, * while” note for 
premium was past due held for jury; verdict adverse to claim that insurer had waived 
clause suspending liability for loss occurring while note for premium was past due, 
age supported by evidence, will not be disturbed. Bailey v. agers ire Ins. 
‘o. (Okla.) ee essesevese 
668(15)—Evidence on whether indulgences granted insured constituted waiver of insurer’s 
right to forfeiture for non-payment of premium held for jury. Question of waiver of 
right to forfeiture of policy is for jury, unless only one inference can be drawn from 
testimony. Question of waiver is properly submitted to jury, where all facts taken to- 
gether warrant inference of waiver. Allen v. Jefferson Standard Life Ins. Co. (S.C.)...1023 
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668(15)—Whether insurer, which, with full knowledge of facts, affecting risk, procured 
renewal of application, once rejected and issued, “binding premium receipt,” thereby 
waived objections and effected valid insurance contract, held for jury, notwithstanding 
rejection of application, notice of which did not reach insured because of death. Stanton 
v. Equitable Life Assur. Soc. (S. C.) 

668(15)—Insured held not, as matter of law, to have waived notice of assessments by 
authorizing insurer to draw draft for dues and assessments. Bounds v. Home Mut. 
Life & Accident Ass’n. (Tex.) 

668(15)—Evidence held not to warrant submission on theory that soliciting agent had authority 
‘to eliminate from fire policy total ee insurance clause. Southern Mut. Fire Ins. 
Co. of Yoakum v. Mazoch Boo (Tex.) 

§ 669. INSTRUCTIONS. 

1). In general. 

669(1)—Instruction, submitting question of agency of person placing insurance as_estopping 
insurer from setting up misrepresentations, held proper, under evidence. Williams et 
al v. Pacific States Fire Ins. Co. 

(4). Avoidance and forfeiture. 

669(4)—Instruction on another’s occupation as constituting possession of owner in accord- 
ance with policy held not abstract or incorrect interpretation of stipulation. American 
Tue, Coy Siete. © GAGE) 6c ccascika Avante veckembus neeywaens ceehesde denwicnocacs 

669(4)—Instruction that insurer was not liable if insured kept merchandise in warehouse 
held properly refused under evidence. Farber v. Boston Ins. Co. (Mo.) 

669(4)—Instruction that such books must be kept under burglary licy as to enable insurer 
to accurately determine loss held properly amended to read «by persons of ordinary in- 
telligence and accustomed to accounts with reasonable accuracy.” Goudie et al v. 
National Surety Co. (Mo.) 

(6). Fraud or misrepresentations in general. 

669(6)—Charge in language of code as to effect of representations of fact by insured, based 

on representations of others, held inapplicable. Interstate Life & Accident Co. v. Bess. 


(9 Estoppel and waiver as to avoidance or forfeiture. 

669(9)—Charge submitted on theory that insurer’s waiver of concurrent insurance policy in 
original policy was carried into renewal policy, held erroneous. Southern Mut. Fire 
Ins. Co. of Yoakum v. Mazoch Bros. (Tex.) 

(10). Loss of property or indemnity and cause thereof. 

669(10)—In action on fire policy, evidence held not to authorize instruction on arson by 

plaintiff or a confederate. Davis v. Henry Clay Fire Ins. Co. (Ky.) 
(11). Death of or injury of to person insured and cause thereof. 

669(11)—Instruction to deny recovery if insured voluntarily exposed himself to danger, 
though death was accidental, held proper under policy exempting insurer from liability 
in case of voluntary exposure to unnecessary danger. Instructions to deny recovery if 
insured unnecessarily and voluntarily went on steps of car knowing danger, or if 
danger was obvious, held not to confuse voluntary act with voluntary exposure to 
danger. Instruction ‘that, to find voluntary exposure to unnecessary danger, it must have 
been dangerous for insured to be on running board of street car acting as a prudent 
man, and that danger was known to insured or should have been known, held proper. 
In action on accident policy, instruction to find for insurer, regardless of question of 
voluntary exposure to unnecessary danger, unless beneficiaries prove by preponderance 
of evidence that death was accidental and not intentional, does not erroneously place 
on beneficiaries the burden of overcoming defense of voluntary exposure or permit the 
jury to a probabilities. Landau v. Travelers Ins. Co. ) 

2). Extent of loss and liability of insurer. 

669(12)—Instruction, in action under burglary policy, allowing recovery upon original cost 
price, held not error where market — ot goods stolen was same as purchase price. 
Goudie et al v. National Surety Co. (Mo.) 


669(12)—In action on fire policy covering truck which burned after going over embank- 
ment, refusal of instruction and measure of damage was difference between value just 
before and after fire held error, which was not cured by more general instruction on 
measure of damages. Lummell v. National Fire Ins. Co. (S. D.) 
13 Notice, proofs and adjustment of loss. 
669(13)—Evidence justified instruction that there was no evidence that insured had violated 
provision of fire policy requiring exhibition of damaged property. Farber v. Boston Ins. 


Co. __(Mo.) 

§ 670. VERDICT AND FINDINGS. 

670—Failure of jury to assess damages in addition to attorney fees for vexatious refusal 
to pay loss under burglary policy id oe a _— verdict. Block v. United States Fidelity 
& Guaranty Co. of Baltimore 

670—Finding that value of property Svak ii only 22 per cent of value stated in proof 
of loss held to make verdict for insured contrary to weight of evidence, in view of 
provision invalidating fire policy for fraud. Domagolski v. Springfield Fire & prseanere 
Ins. Ca, ER. X.) 

§ 672. JUDGMENT. 

672—Mere showing of service of summons on state insurance commissioner held insufficient 
te authorize default ot against foreign insurance company. Continental Casualty 
Co. v. Gilmor, (Miss.) ‘ 

672—Where promise to pay $1 for each member in good standing was unconditional, judg- 
ment for fixed sum against association was proper. Waco Mut. Life & Accident Ass’n v. 
Alford. (Tex.) 

672—Judgment on automobile fire policy, payable to mortgagee rendered in favor of mortgagee 
for unpaid amount of mortgage against mortgagor and insurer jointly and in favor of 
moe against insurer for same amount, held in proper form. Southern Casualty Co. 

. Welch Motor Co. (Tex.) 
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XIX. Reinsurance. 


§ 682. AVOIDANCE OR FORFEITURE OF CONTRACT. 

682—Where insurance company’s records showed repeated violation of reinsurance contract by 
excess cessions to reinsurer, parties held left to remedy of readjustment provided in con- 
tract. If violation by insurance company of reinsurance contract as to portion of risk 
retained was with intent to defraud, reinsurance was void, and payments thereunder, with- 
me npawienes 2 of the fraud, recoverable. Columbian Nat. Fire Ins. Co. v. Pittsburgh Fire 
ns. Co. (Mich.) 

§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. 

686—Notice under general issue in action on reinsurance contract, held sufficient to send oe 
tion of fraud to jury. Columbian Nat. Fire Ins. Co. v. Pittsburgh Fire Ins. Co. (Mich.). 57 


XX. Mutual Benefit Insurance. 


(A) CORPORATIONS AND ASSOCIATIONS. 
§ 687. NATURE AND STATUS IN GENERAL. 
687—Payment of benefits in fraternal benefit insurance is confined to limited classes of persons. 
Rose v. Brotherhood of Locomotive Firemen and Enginemen. (Colo.) 
687—Lodge is ‘‘Fraternal Beneficiary Association.” If organized for benefit of meinbers, and 
having representative form of government and ritualistic form of work. To be within 
statute defining fraternal beneficiary associations, insurance contract must show on its face 
that premiums are to be collected by assessment. Insurance contract, issued by fraternal 
beneficiary association, providing stipulated premium, payable in monthly installments and 
—— indemnity, held not “‘old-line insurance policy.’ Montgomery v. Security Benefit 
ssn (Mo - 
§ 688 EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 
688—Fraternal beneficiary associations held exempted from other statutes by chapter specifically 


applicable to them. ‘Peters v. Order of United Commercial Travelers of America. (la.)..1091 
§ 694. MEMBERSHIP. 


(2). Expulsion or suspension, 
694(2)—Insured member of benefit society is entitled to notice of specific offense as ground for 
expulsion. Where insured member of benefit society justifiably interprered charge of ac- 
cusation of rare pleading and going to trial without ‘objection did not waive right to speci- 
fic charge, where conviction was for general misconduct. Clevenger v. Sulier. (N. M.).. 586 
694(2)—Strict rules of judicial procedure do not apply to fraternal benefit lodge trials. and 
prejudice does not disqualify trial officers. Grand Lodge, Colored K. P. of Grand Juris- 
diction of Texas v. Sanford (Tex.) 
(3). Recourse of members to courts. 
694(3)—Expelled members failing to appeal to higher fraternal society authorities, from ex- 
pulsion order, held not entitled to resort to courts even if order was void. Mandamus or 
injunction will lie ta redress wrongs of lodge members only, where remedies within lodge 


have been exhausted. Grand Lodge, Colored K. P. of Grand Jurisdiction of Texas v. 
Sanford. (T 


700. INSOLVENCY AND DISSOLUTION. 
705. —— CONSOLIDATION. 
705—By-laws of successor, providing for ineligibility of beneficiary divorced from member, 


do not affect her right to insurance under contract between original society and member. 
Walden et al v. McCollum. (Ark. se ceewe 


705—Beneficiary in life policy in mutual aid society held entitled to recover only amount 
in consolidation contract accepted by him. Evidence held to show that insured received 
copy and accepted provision of insurer’s consolidation contract. Beneficiary basing ac- 


tion on merger contract between defendant and original insurer held bound by terms 
thereof. Knight v. American Ins. Union. (Ark. 


705—Beneficiary held entitled on death of insured to recover only amount specified in con- 
tract which consolidated original insurer with defendant and was accepted by insured, 
7. not amount stipulated in benefit certificate. Springgs v. American Ins. Union. 


( THE CONTRACT IN GENERAL. 
§ 712. WHAT LAW GOVERNS. 
12—Policy signed by insurer in one state, but accepted in writing by insured in another, 
held governed by laws_of state where accepted. Sovereign Camp of Woodmen of the 
World v. Havas. (Ky.) 
§ 717. CONSTITUTION, BY-LAWS, OR RULES AS ‘PART OF CONTRACT. 
§ 718. EXISTING PROVISIONS. 


718—Constitution and by-laws are part of fraternal contract of insurance. United Order a. 
Good Samaritans v. Thompson. (Ark.) 


718. Constitution and by-laws of fraternal benefit association are by implication eae 
in policy. Rose v. Brotherhood of Locomotive Firemen & Enginemen. (Colo.) 
718—Rev. St. 1925, art. 4846, providing that by laws are binding on beneficial society, mem- 
bers, and beneficiaries, has no application after policy has lapsed and forfeiture has oc- 
surred. Bailey v. Sovereign Camp W. O. W. Tex.) 
§ 719. —— SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1). In general. 
719(1)—Amendment of fraternal benefit society’s laws, made after issuance of certificate and 
in effect, at member’s death, held binding on member and ow ae under right 
reserved in certificate. Bartlomieiczak v. Sovereign Camp, r oO. « Ga 
720. DELIVERY AND ACCEPTANCE OF C EKLIFICATE 
20—Verdict held properly directed for defendant in action on benefit certificates not delivered 
before death of applicant. Tumblin et al. v. Sovereign Camp W. O. W. (S. C.) 
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§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
2 Effect of misrepresentation, breach of warranty, or concealment in general. 
723(2)—Where benefit certificate provided that untrue answers in application should avoid 
it and answer was shown to be untrue, no recovery could be had. Kwiatkowski et al v. 
Brotherhood of American Yeomen. CN, f ee 
723(2)—Statute making applicant’s statements representations and not warranties in absence 
ot fraud “ not apply to fraternal benefit socnies. Garrett v. Supreme Tribe of Ben 
) 


Hur. (N. 
(5). Statements as to health. 
23(5)—Express warranty of sound health, when insured was to undergo operation next 
day, held to prevent recovery on certificate. Rogers v. Fraternal Aid Union. (Kan.). 
§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 
(2). Misrepresentation, breach of warranty, or fraud. 
724(2)—Society having grand lodge and subordinate lodges, and_ not organized for profit, will 
be treated as fraternal beneficiary association on which certificate of examining physician 
was not conclusive. Foley v. Brotherhood of Railroad Trainmen. 
§ 726. CONSTRUCTION AND OPERATION IN GENERAL. : 
726—Benefit certificate must be construed liberally and in favor of insured as against in- 
surer. Mosaic Templars of America v. Raife. (Ala.) 
726—Fraternal association may not plead or prove falsity of application or representation which 
is not attached to beneficiary certificate. Baldwin v. Supreme Tribe of Ben Hur. (la.). 
726—Forfeiture of benefit certificate should rest on clear and plain language. Sociedad Union 
Mexicana La Constructora v. De Orona. (Tex.) 


FORFEITURE OR SUSPENSION. 
NONPAYMENT OF DUES OR ASSESSMENTS. 
— DEFAULT AS A GROUND OF FORFEITURE IN GENERAL, 
50—Beneficiary under fraternal certificate could not recover, insured having died while 
suspended for default in dues. United Order of Good Samaritans v. Thompson. (Ark.).. 
7S. NOTICE OF TIME FOR PAYMENT. 
(1). Necessity of notice. 


751(1)—Members of mutual benefit association must take notice of by-laws requiring pay- 
ment of regular assessments, but are entitled to special notice, if so provided in by-laws, 
or if amount and dates are uncertain. By-laws of mutual benefit association held to 


contemplate special notice of regular and special assessments. Railway Mail Ass'n. v. 
Moore. (U. S. 
(2). Sufficiency of notice. 
751(2)—Mailing notice of assessment for mutual benefit association to insured’s address last 
known to general secretary was insufficient, where financial secretary of particular 
branch had actual knowledge of a later secres. Railway Mail Ass’n. v. Moore. (U. S 
§ 754. —— EXCUSES FOR NON-PAYME 
754—After giving notice of premium increase, tO could not pa member’s failure to 
pay old rate. Homesteaders Life Ass’n. v. Holden et al. (T 
Ss cou ae OR ro AFFECTING RIGHT OF FORFEITURE, 
(1) n genera 


755(1)—Rev. St. 1925, art. 4846, permits placing in benefit certificate provisions prohibiting 
waiving of conditions and requirements of a and certificate in good standing. 
Bailey v. Sovereign Camp W. O. W. (Tex.) 

755(1)—Promising member further notice of increased premium estopped association from 


asserting forfeiture of death benefit certificate for nonpayment. Homesteaders Life 
Ass’n. v. Holden et al. (Tex.) 


(2). Powers of officers and agents. 


755(2)—Where holder of benefit certificate failed to pay premium, and agent of benefit 
association had immediate knowledge of such fact, such knowledge was imputd to as- 
sociation. Bailey v. Sovereign Camp W. O. W. (Tex.) 
(3). Demand, acceptance, and retention of assessments. 


755(3)—-That fraternal benefit society, before amendment of its laws, several times accepted 
delinquent dues after period for reinstatement expired, held not to waive requirements 


of amendments as to suspension and reinstatement. Bartlomieiczak v. Sovereign Camp, 
W. O. W. (N. Y.) 


755(3)—Where benefit certificate lapsed, and thereafter holder tendered premium, fraud 

could not be imputed to him, since association had right to accept or reject. Benefit 

association with full knowledge of forfeiture of certificate could not accept premiums 

without health certificate without recognizing continuation of policy and waiver of for- 

feiture, Bailey v. Sovereign Camp W. O. W. (Tex.) 
Custom and course of dealing. 


755(4)—Evidence of general and long continued custom by local officer of carrying delin- 
quent members contrary to by-laws charges local lodge with knowledge and approval 
of such conduct. Local lodge is agent of parent body, which is bound by custom of 
local lodge’s officer in carrying delinquent members as though there had been no sus- 
pension for assessment of dues. Wittenstein v. Brotherhood of American Yeoman. (Minn., 
so G) 


§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 


756(1)—Under constitution and by-laws of fraternal benefit society, providing that members 
should be notified of delinquency in paying dues, and suspended in open meeting, mere 
delinquency in paying dues did not automatically suspend delinquent. — Order of 
Good Samaritans v. Anderson. (Ark.) 
(2). Sufficiency of proceedings. 





The Insurance Law Journal, Vol. 68 


756(2)—-Where mere nonpayment of assessment does not of itself forfeit insurance, clear 
intention to declare forfeiture must be shown, and, if notice is required, it must be 
given. United Order of Good Samaritans v. Anderson. (Ark.)...........cecceeceeees 

§ 758. REINSTATEMENT. 

§ 761. HEALTH AND CONDITION OF INSURED. 

761—Suspended member of fraternal benefit society, whose delinquent dues were paid while 
he was ill and three days before his death, held not in good standing under laws of 
society. Bartlomieiczak v. Sovereign Camp, W. O. W. (N. Y.)) 

§ 763. WAIVER OF OBJECTIONS. 

763 Beneficial association’s failure to return old policy could not impose liability on reinstate- 
ment policy. Soverign Camp W. O. W. v. Tucker. (Ala.) 

763—Fraternal benefit society, before amendment of its laws, several times accepted de- 
linquent dues after period for reinstatement expired, held not to waive requirements 
of amendments as to suspension and reinstatement. Acceptance of delinquent dues by 
fraternal benefit society held not to waive requirements relating to good health and 
making such payment a warranty of good health. Fraternal benefit society’s retention of 
delinquent dues until after member’s death held not to waive requirement that suspended 
member be in good health when payment is made as condition to reinstatement, in 


absence of evidence that officers knew of illness. Bartlomieiczak v. Sovereign Camp, 
ww. OW. CY 


(E) BENEFICIARIES AND BENEFITS. 
; 768. PERSONS WHO MAY BE BENEFICIARIES. 


769. IN GENERAL. ° . 

769—Laws of state of fraternal association’s organjzation determine eligibility of beneficiary. 
Rose v. Brotherhood of Locomotive Firemen & Enginemen. (Colo.).. 

§ 770. STATUTORY PROVISIONS. 

770—Designation of beneficiaries will, if possible, be brought within power given by sta- 

tutes. Rose v. Brotherhood of Locomotive Firemen & Enginemen. (Colo.)... 

S971, PROVISIONS OF CHARTER OR BY-LAWS. 

771—Where divorced wife was receiving monthly alimony from deceased member, she was 
“dependent” within fraternal benefit policy. Rose v. Brotherhood of Locomotive Fire- 
men & Enginemen. (Colo.) 

§ 772. DESIGNATION OF BENEFICIARY. 

§ 773. IN GENERAL. sie i 

773—Adding ‘wife’ to name of beneficiary in policy held merely descriptive in contest be- 
tween divorced wife and widow for death benefits. Rose v. Brotherhood of Locomotive 
ee, A SO. | MAGS Ds tink digscb da cceansh abt RAG Kb ca0 AEN oOWs be case AUTO eS 

§ 778. FAILURE TO MAKE DESIGNATION. : 3 

778—Husband and sole heir of insured, who died intestate and without assignment of benefit 
certificate, held entitled to proceeds of certificate notwithstanding provision that no 
payment would be made if insured died without disposing of certificate by assignment 
or will, in view of other provisions. Mosaic Templars of America v. Raife. (Ala.).... 

CHANGE OF BENEFICIARY. 

§ 780. RIGHT TO CHANGE IN GENERAL. : 

780—Constitution of fraternal benefit society in effect at member’s death governs right 
to change beneficiary. _Member’s right to change beneficiary held not affected by pro- 
vision of society’s constitution that responsibility for change of beneficiary is with mem- 
ber. Brotherhood of Locomotive Firemen and Enginemen v. Ginther. (Wyo.)........ 

§ 783. —— VESTED INTEREST OF BENEFICIARY. | 

783—Mother of insured, to whom benefit certificate was assigned and who predeceased in- 


sured, took no vested interest in benefits of certificate. Mosaic Templars of America v.: 


Raife. (Ala.) : 
783—Right to deceased member’s death benefits vests on death. Rose v. Brotherhood of Loco- 
miatees Puen i eee: RC okic 6006s bn 2:4:6549 Siw o6 aes dhe eke cose ewe 
783—Beneficiary in fraternal benefit certificate authorizing change in beneficiary, has no vested 
interest: therdim.  -Tiichardaoe .'¥; Peers: © EGE) ods:cs acc cnccmewieetinen tect ea snesgnate 


$ 784. MODE OF CHANGING DESIGNATION. 

(1). In general. ; E 

784(1)—Benefit certificate held to contemplate benefiting of relations named therein or to 

permit insured to designate by will or assignment some other beneficiary. Assignment 

of benefit certificate at foot thereof by insured held not a “will” or intended to be a 

will. Mosaic Templars of America v. Raife. (Ala.).............. Re scccccccce 56ge 08 6 

784(1)—Member’s request that beneficiary be changed to children held inoperative to change 

beneficiary in contest between divorced wife and widow. Rose v. Brotherhood of Loco 

COtine Eve ee SONNE, EEO) os on icccccneccs Suc nscnccbetececosecepurecevee 
(5). Change by will. ; 

784(5). Benefit certificate held to contemplate benefiting of relations named therein or to 
rmit insured to designate by will or assignment some other beneficiary. Mosaic 
emplars of Americas v. Raife. (AIR) is oso c ie ceen cic Dei swiae ct eccesde sees sbWeecd elon 

(6). Who may make objection. i 

784(6)—Original beneficiary could not complain that change in beneficiary was not in accor- 

dance with contract, where insurer had waived provisions by conduct. Richardson v. Faith- 


162 


ee CG Dae ha Ge a ee Kank Khe Kee hada £ Dee eed ae eens Galen medeauale ee sd oes 620 


(7). Estoppel and waiver as to mode of change. : 

784(7)—Insurer may waive provisions for changing beneficiary. Richardson v. Faithful. 
Tex.) 

4 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 

& 787. IN GENERAL. rae 

787—Where, under by-laws of fraternal organization, member was expressly authorized to 
employ doctor other than society’s doctor, he could follow his directions, and provision as 
to following directions of society’s doctor was then inapplicable. Provisions of by-laws 
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of fraternal organization that member might employ doctor other than society’ s doctor, and 
that sick member should not leave house without permission of society’s doctor, should be 
taken together and interpreted reasonably. Sick member, exercising right under by-laws 
to employ doctor other than society’s doctor, held not to forfeit right to aid because he 
followed his instructions to go to his office, though contrary to instructions of society’s 
doctor. Cirullo v. Society Sons of Calabria. (Mass.) 

787—That insured’s sight was so diminished as to incapacitate carrying on occupation did not 
permit recovery under certificate covering only permanent blindness where no projection 
occurs. Where certificate and Brotherhood’s constitution allowed recovery for blindness 
only where permanent preventing projection, parts of constitution showing purpose of 
Brotherhood will not be considered construing right of member to recover for blindness. 
Recovery under Brotherhood’s beneficiary certificate could be had only for specified ailments 
insured against. Brotherhood of Locomotive Firemen and Enginemen v. Williams. (Tex.)..1029 

§ 788. SUICIDE. 

(1). In general. 

788(1)—Evidence held to show insured was insane at time of suicide, thereby authorizing 
recovery under certificate of fraternal insurance for death by “external, violent, and 
accidental means.”” Sovereign Camp of Woodmen of the World v. Havas. (Ky.)...... 762 

§ 789. ee AND PROOF OF LOSS. 

n general. 

789(1) —Sick cunadear of society paying sick benefits could not be deprived of benefits, because 
he did not present certificate of society’s doctor, who refused to issue one, where he 
elected, as authorized by by-laws, to have service of other physician, who could furnish 
certificate. Provision that sick benefits would be made on report of society’s doctor and on 
presentation of his certificate held inapplicable, where member, as permitted by by-laws, 
elected to employ other doctor, who issued certificate after society —— s refusal. Cirullo 
v. Society Sons of Calabria. a 7 

§ 791. AMOUNT OF BENEFIT 

(1). Death benefits. 

791(1)—Benefit certificates, entitling members only to net amounts produced by group assess- 
ments are valid and binding. Whether whole amount produced by assessment was received 
within required time held immaterial, wher: certificate sued on provided for payment of 
such amount. Mutual Relief Ass’n. et al. v. Weatherly. (Ark.) 

§ 792. ADJUSTMENT OF LOSS. 

792—Beneficiary, with knowledge of contention by association that insured was over in- 
surable age, signing agreement to take reduced sum under policy, is bound thereby. 
Mutual Order of Good Samaritans v. Robinson. (Ark.) 

§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 

793. By-law of society, limiting beneficiaries to member’s families, does not deprive wife, 
later divorced, of rights to insurance. Rights of beneficiary having insurable interest 
as — on issuance of policy are not terminated by divorce. Walden et al v. McCollum. 


¢ 
793—Under by-laws of death benefit society made part of contract by statute. Divorced 
—_ held not entitled to recover benefit. Baggerby v. Supreme Tribe of Ben —_ 


(ind.) 

§ 797. RIGHTS OF CREDITORS. 

797—As to rights of creditors of deceased, proceeds derived from beneficiary certificate are 
governed by different rule than proceeds derived from insurance policy in old time com- 
pany; proceeds of fraternal benefit certificate on death of member go to family, and 


cannot be subjected to payment of his debts, nor to debts of any beneficiary named therein. 
Johnson v. Roberts et al. (Okla 


.) 
§ 799. INTEREST ON AMOU NT OF ‘BENEFITS. 
799—Under policy providing for payment of sum without interest, beneficiary may recover 


interest on accrual of liability to beneficiary after death of insured. Modern Woodmen of 
America v. Williams. (Ga.) 


(F) ACTIONS FOR BENEFITS. 

§ 803. Peete OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEM- 

§ 805. —— RESORT TO COURTS FOR SETTLEMENTS OF DISPUTES. 

(1). In general. 

805(1)—Members of fraternal benefit society may by contract limit their right to appeal to 
the courts. Contract between fraternal benefit society and its members, limiting their 
right to appeal to the courts, will be strictly construed against the society. By-law 
of fraternal benefit society, providing that, unless appeal from determination on claim 
against it on benefit certificate was taken to final tribunal of the society, appeal to 
courts was waived, held not invalid as placing final determination of questions solely 
in hands of society. By-law of fraternal benefit society, requiring appeal of claim to 
society’s final tribunal as condition of appeal to courts, held to permit filing of written 
evidence before such tribunal and not to require applicant’s presence. Benza v. New 
Era Ass’n. (Iil.) 

(2). Conclusiveness of society’s determination. 

805(2)—By-laws of association, making decision of its board of trustees on appeal final, does 
not preclude representative of member, for whose death benefits are sought, from suing 
A= courts. Employer’s Ben. Ass’n of Calumet & Arizona Mining Co. et al. v. John. 

§ 809. 

809. Fraternal Benefit society, interposing defense of misrepresentations in application, need 
not tender return of premiums. Montgomery v. Security Benefit Ass’n. ) 

§ 812. LIMITATIONS. 

812—Action on accident certificate of fraternal association, commenced after expiration of 


time limit by policy, held barred. Peters v. United Order of Commercial Travelers of 
America. (la.) 
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§ 814. PROCESS AND APPEARANCE. 

814—Default judgment against benevolent association is unauthorized on service by citation 
on its president instead cf on insurance commissioner. Fort Worth Benevolent Ass’n. 
Weathers. (Tex.) 

§ 815. PLEADING. 

(1). Declaration, complaint, or petition. 

815(1)—Petition for recovery on fraternal beneficiary certificates held not defective as 
against general demurrer, for failure to allege loss of eye by accidental means, in view 
of allegation that surgeon unintentionally cut ball during operation. Assured, in suing 
on fraternal beneficiary certificates, need not allege number,of members in good stand- 
ing nor that assessment would have produced sufficient funds to pay policies; such being 
matters of defense. Petition to recover on fraternal beneficiary certificates held not 
defective for failure to allege loss of eye from accidental means, in view of allegation 
of liability in event. of loss of eye by accidental means or otherwise. Fort Worth 
Mut. Benev. Ass’n. of Texas v. Golden. (Tex.). Wee rrr 

815(1)—Against general demurrer, allegation of insured’s absence more than seven successive 
years will be held to mean absence from usual abode. Heralds of Liberty v. Fern. (Tex) 

(2). Plea, answer, or affidavit of defense. 

815(2)—Plea, in action on benefit certificate, alleging that insured warranted that he was 
not suffering from named ailments, was insufficient where it did not allege that ailments 
increased the risk of loss. Pleas that deceased had made misrepresentations as to health, 
in application, but which failed to aver that they were relied on as true, were in- 
sufficient. Heralds of Liberty v. Collins. (Ala.).. 

(4). issues, proof, and variance. 
815(4)—Letters relating to benefit certificates other than those sued on held properly excluded. 
Tumblin et al. v. Sovereign Camp W. O. W. (S. 
§ 816. EVIDENCE. 
§ 817.— - PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 

817 (1)—Where member designated wife by name in policy, it is presumed person so desig- 
nated was intended to recover death benefits if she survived member. Divorced wife, 
named as beneficiary seeking death benefits as against widow, is presumed to be within 
prescribed class of beneficiaries. Rose v. Brotherhood of Locomotive Firemen & Engine- 
men. (Colo.) 

(2). Matters of avoidance or forfeiture. 

817(2)—Where benefit certificate was lost, in absence of evidence, it will not be assumed that 

copy of application containing representations as to insured’s health. was not attached to 
certificate. Foley v. Brotherhood of Railroad Trainmen. (Iowa).... 

817(2)—Under Code W. Va. c. 125, $$ 6 insurer, assertin gnonpay ment “of assess- 
ment, has burden of showing that notice contemplated by by-laws of mutual benefit 
association was given. Generally, if mutual benefit association pleads failure of insured 
to pay assessment, it has burden ‘of proving levy and notice in manner ne by its 
rules. Railway Mail Ass’n. v. Moore. (U. S.) 

(4). Amount of benefits. 

817(4) Benefit association and its sureties, to avoid liability for full amount of certificate, held 
bound to produce records showing collection of lesser amounts. Mutual Relief Ass'n. 
et al. v. Weatherly. (Ark) 

§ 818. —— ADMISSIBILITY. 

(1). In general. 

818(1)—Where by-laws of society made death benefit payable to member’s administrator 
because of divorce of wife named as beneficiary, excluding insured’s statements that 
he did not wish to change beneficiary was not error, since they could not change con- 
tract. Baggerly v. Supreme Tribe of Ben Hur. (Ind.). ° 

818(1)—Fraternal association may! not plead or prove falsity of. application or representation 
which is not attached to beneficiary certificate. Law forbidding fraternal association frem 
proving falsity of application not attached to certificate held applicable to statements 
knowingly false. False statements in application not attached to beneficiary certificate are 
not available under cross-petition for cancellation of certificate. Baldwin v. Supreme Tribe 
of Ben Hur. (la.) 

818(1)—Letter promising member further notice of increased premium held admissible as 
evidence of estoppel to assert forfeiture. Homesteaders Life Ass’n. v. —_— et al 


eee eee eee ee 


ex 
$18(1)—A fiidavits of insured’s absence for seven successive years held admissi bie | as * showing 
compliance with terms of certificates. Heralds of Liberty v. Fern. (Tex.) 
§ 819. WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—Evidence held to sustain finding that member of fraternal benefit association was 
in good health when she applied for reinstatement within provision that reinstatement 
will be granted only to members in good health at time of application. United Order 
of Good Samaritans v. Anderson. (Ark.) ‘ 
819(1)—In action on beneficiary certificate evidence held to support verdict and judgment for 
plaintiff. Ray v. Ancient Order of United Workmen of ansas. (Kan.) 
(2). Matters of avoidance or forfeiture. 
819(2)—Uncontradicted evidence that applicant for beneficial certificate was afflicted with 
syphilis, contrary to representations, held to justify ee of certificate. Foley v. 
Brotherhood of Railroad Trainmen. (Iowa) apie tee ate 
819(2)—Evidence held to support finding that deceased Boer: was “not in arrears. Sociedad 
Union Mexicana La Constructora v. De Orona. (Tex.). 
3). Estoppel and Waiver. 
819(3)—Evidence held to show that beneficial association as matter of law did not waive re- 
quirement that insured procure health certificate for reinstatement policy. Sovereign Camp 
W. O. W. v. Tucker. (Ala.) 
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819(3)—Evidence that local officer carried members failing to pay dues held to support 
judgment for plaintiff suing on certificate. Wittensten v. Brotherhood of American 
Yeomen, (Minn.) 
(4). Leath or injury and cause thereof. 
819(4)—Evidence held to show insured was insane at time of Suicide, thereby authorizing re- 
covery junder certificate of fraternal insurance for death by ‘ ‘external, violent and accidental 
means.” Sovereign Camp of Woodmen of the World v. Havas. (Ky.) 
819(4)—Evidence held jnsufficient to show blindness of locomotive engineer was such that full 
amount of beneficiary certificate was payable. Brotherhood of Locomotive Firemen and 
Enginemen v. Williams. (Tex.) 
§ 820. AMOUNT OF RECOVERY. 
§ 821. IN GENERAL, 
821—Amount of beneficial association’s lieri charge for increased rate should be deducted 
from judgment against it, if assured, absent for seven years, died afier rate increase. 
Sovereign Camp, W. O. W. v. Pe GEG: CH Dink we cctpecadocdketns astaauescetiae 
§ 824. CONDUCT IN GENERAL. 
§ 825. QUESTIONS FOR JURY. 
(2). Avoidance or forfeiture. 
825(2)—Whether deceased had heart trouble which materially increased risk and whether he 
made false statements, in application, which were intended to and did deceive defendant, 
held for jury. Heralds of Liberty v. Collins. (Ala.) 
825(2)—Evidence relative to mailing papers containing notice of assessment in wrappers 
prepared on automatic addressograph machine held to present by mutual benefit: associa- 
tion jury question whether notice of special assessment was given. Railway Mail Ass’n. 
v. Moore. (U. S.) 
(3). Death or injury and cause thereof. 
825(3)—Whether plaintiff, whose three fingers had been amputated and fourth made useless 
by disease, had lost four fingers within meaning of by-law of association agreeing to 
pay $700 for loss of four fingers held for jury. Guilvezan v. Union of Roumanian 
Den. & Cub: Bese, CHO ic ccc cncccnctecsetecewedardvndsvscds tease yidebpabadtend 
§ 826. INSTRUCTIONS. 
(1). In general. 
826(1)—Instruction to disregard release of one-half amount of benefit certificate, unless jury 
found some consideration, therefor, held erroneous under uncontradicated evidence that 
release was signed with knowledge of defendant’s contention that it was entitled to 
refuse past-due premiums and cancel policy. United Order of Good Samaritans v. 
Robinson. (Ark.) 
(2). Death or injury and cause thereof. 
826(2)—Instruction that, if three fingers were lost at second joints and little finger was so 
stiff as to be useless, plaintiff was entitled to recover under clause of beneficial asso- 
ciation covering loss of four fingers, held correct. Guilvezan v. Union of Roumanian 
Ben. & Cul. Societies. (Mo.) 
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